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17th Annual Meeting 


The 17th Annual Meeting of the Association of Interstate Commerce 
Commission Practitioners will go down in the records as one of the 
most successful meetings since its inception. Not only was it well at- 
tended, but the enthusiasm and attention to the business of the organ- 
ization was outstanding. Those participating in the deliberations and 
discussions showed a marked interest in the affairs of the Association, 
together with a determination to further the profession of those who 
practice before the Interstate Commerce Commission. 

On October 2, 1946, at 2:30 P. M., the Executive Committee of the 
Association met to consider committee reports and other matters look- 
ing toward the fulfillment of its duties inasmuch as the terms of office 
automatically expire at each annual meeting. The retiring President, 
Mr. Horace L. Walker, expressed his deep appreciation to those who 
had served with him during the past year. The President and other of- 
ficers delivered to the Executive Committee a resume of their steward- 
ship during 1945-46. 

The general business sessions began at ten-thirty on the morning 
of October 3rd, with President Horace L. Walker presiding. 

The attendance was very gratifying. Those present received a 
cordial weleome on behalf of Hon. William O’Dwyer, Mayor of the 
City of New York through Colonel John J. Bennett, Corporation Coun- 
sel of New York City. 

Colonel Bennett, who was formerly Attorney General of New York 
State, in a brief welcoming speech indicated his keen interest and knowl- 
edge of problems concerning transportation. 

Mr. Horace L. Walker made a straight-forward report of his term 
as President of the Association, paying particular attention to those 
members who served in the armed forces of the country, welcoming them 
back to the fold. Other features of the President’s report dealt with 
legislative matters concerning the Administrative Procedure Act, the 
Reorganization of Government Agencies, Appointment of Competent 
men to the Interstate Commerce Commission and other matters of in- 
terest. The report in its entirety is printed elsewhere in this issue of 
the JouRNAL. 

The Association’s Secretary, Mr. J. K. Hiltner, who also acted as 
Chairman of the Arrangements Committee for the convention, welcomed 
the members and explained the plans that had been made for the meet- 
Ing, as well as for the entertainment of the guests. 

One of the first actions taken by the meeting was the adoption of a 
resolution offered by Mr. R. Granville Curry on behalf of the Associa- 
tion’s Executive Committee on the death of Honorable Claude R. Porter, 
which was unanimously adopted. The resolution follows: 


_. “The Association of Interstate Commerce Commission Prac- 
titioners records its profound sense of loss in the sudden and tragic 
death of Honorable Claude R. Porter, for many years a member of 
the Association of Interstate Commerce Commission Practitioners. 


a 
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Mr. Porter was respected by all members of our Association, and was 
an able, fair, and conscientious public servant, a distinguished 
lawyer and a loyal member of the church. He brought to public 
office a high sense of stewardship. Always painstaking in his an- 
alysis of issues, impartial and courageous in deciding them, he won 
the confidence of all. In addition to his outstanding qualifications 
as a public official, Commissioner Porter was a friendly man, whose 
kind and generous attitude toward all made him generally beloved. 
Remaining loyally at work, in spite of intense personal grief, he died 
at his post of duty. The influence of his life will long be felt and 
appreciated. This nation has lost a loyal servant, and we have lost 
a friend.’’ 


The Secretary read the report of the Committee on Nominations, 
which was laid on the table for later action. (Report of the Nominations 
Committee appears at page 873 of the September, 1946 JourNAL) 

At this point the convention received and approved the report of 
the Secretary and the Executive Secretary. 

The report of the Treasurer,.Mr. Charles E. Bell, which indicated 
that the financial affairs of the Association are in a healthy condition, 
was received and approved. 

Those present at the 17th Annual Meeting voted to adopt the change 
in Article VI of the Association’s Constitution, as set forth at page 292 
of the January, 1946 JournaL. The duties of the Treasurer being de- 
fined as follows: 


‘‘Treasurer: The Treasurer shall collect all membership dues, 
and other monies due the Association, which he shall deposit in a 
national bank approved by the Executive Committee, subject to 
check. The expenses of the Association shall be paid by voucher 
check drawn upon the bank and approved by the Executive Sec- 
retary, and shall be signed by the Treasurer, except that in the 
absence or disability of the Executive Secretary or Treasurer, 
checks shall be approved, and/or signed, by the President or the 
First Vice-President.’’ 


The next order of business was the report of the Committee on 
Admission to Practice before the Interstate Commerce Commission, by 
Mr. A. 8. Knowlton, in the absence of Chairman Roland J. Lehman. 
There was a brief discussion of the report, which was printed in full 
at page 879 of the September, 1946 JournaL. The report was adopted. 

Mr. Hiltner explained that during the past year we had two requests 
which were received from ex-service men who had been away for ap- 
proximately five years, who had returned to their positions in small 
communities, and were having considerable difficulty in obtaining the 
necessary signature to their applications for admission to practice be- 
fore the Interstate Commerce Commission. Believing that these requests 
might be a forerunner of many such requests from non-lawyers in the 
future, he took this matter up with the Interstate Commerce Commis- 
sion to see if any deviations from the Commission’s rules concerning the 
necessity for having the signatures of three registered practitioners on 
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the application would be permitted. The Commission advised Mr. Hilt- 
ner that there would be no deviation from its rules in this regard. Mr. 
Hiltner explained that the Executive Committee of the Association de- 
cided that we will attempt to assist such persons to get in touch with 
the regional committees of the Association and permit them to submit 
information concerning their moral qualifications, ete., and in this way 
be in a position to advise the Commission concerning future applicants 
who are unable to secure signatures of registered practitioners. 

Commissioner Clyde B. Aitchison supplemented the report on Ad- 
mission to Practice before the Interstate Commerce Commission by in- 
dicating in some detail the number of persons admitted to practice be- 
fore the Commission during recent years, which follows: 


‘‘The non-lawyers have had a rather peculiar pattern with re- 
spect to the number of admissions year by year. In 1937, we had 
230; 234 the following year. Then, in 1939, I believe it was, we 
started our examinations and the number went down to 27. Well, 
since that time there has been a general growth quite steadily of the 
number of persons not attorneys who have been admitted upon ex- 
amination, with the exception of the years 1942, 1943 and 1944, 
which are readily understood. 

Then, in 1945, the number, which had grown to 102 non-lawyers 
in 1941, increased to 152, and was 151 last year. The percentage 
of non-lawyers admitted to lawyers throughout the entire history 


of the Commission has been 72% lawyers and 28% non-lawyers; last 
year, 78% lawyers, 22% non-lawyers.’’ 


At this point the Chair recognized Mr. R. Granville Curry for the 
purpose of receiving a resolution with respect to the appointment of 
Interstate Commerce Commissioners. Mr. Curry explained that the 
Special Committee dealing with this subject, of which Mr. Luther M. 
Walter is Chairman, has been giving serious thought to some practical 
plan by which the Association might be helpful in connection with the 
appointment of Interstate Commerce Commissioners. As a result of the 
work of Mr. Walter’s Special Committee, a resolution was drafted and 
was presented for the consideration of the convention. The resolution 
was as follows: 


‘*Be it resolved by the membership of the Association of Inter- 
state Commerce Commission Practitioners in annual meeting as- 
sembled, (1) That a Special Committee composed of three members 
to be selected by the President of this Association is hereby created 
to be known as ‘committee on nominations to fill vacancies on the 
Interstate Commerce Commission,’ and (2) That said committe is 
given full power to act and to determine the most appropriate mai- 
ner in which to bring to the attention of the President of the United 
States the names of eligible and desirable persons to be considered 
by the President in selecting persons for appointment to the Inter- 
state Commerce Commission.’’ 
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After considerable debate as to the intent and purpose of the resolution, 
it was concluded that it needed some clarification. A motion was adopted 
authorizing the President to appoint a committee of three for the pur- 
pose of giving further consideration to this matter and report to the 
convention as soon as possible. The President then appointed Messrs, 
William W. Collin, Jr., Charles E. Cotterill and Charles Clark to handle 
this matter. (Before the convention concluded the committee brought in 
a revised resolution as follows) : 


‘Resolved, That a special committee of three be appointed by 
the President of the Association with authority to act in event of a 
vacancy on the Interstate Commerce Commission, such action to 
consist of naming a panel of not less than three persons qualified 
in their judgment for appointment to the Commission and submit- 
ting to the President of the United States for his consideration; 
provided that the committee shall not function in the nomination of 
a successor to an incumbent member of the Commission upon expir- 
ation of his term unless that Commissioner declines to succeed him- 
self; and provided further that the special committee shall be ap- 
pointed for the period of not more than one year, subject to con- 
tinuance of the committee on the rotating plan by reappointment 
of two of its members; and 

It is Further Resolved, That this special committee shall re- 
ceive the benefit of the recommendations and views of. all members 
of the Association desiring to submit them to the Committee, and 
the Committee may consider prospective nominees that the Presi- 
dent may have before him and express the Committee’s views on 
such prospective nominee.’’ 


There was a great deal of discussion as to the necessity for this sec- 
ond committee. It was felt that inasmuch as we had a special com- 
mittee handling this matter already that the committee’s powers should 
be enlarged so as to make it possible for it to function. Accordingly, 
and in the interest of clarification as to the meaning of the resolution, 
Mr. Wilbur LaRoe, Jr., explained as follows: 

**Lest the record show there seems to be some misunderstanding 
as to the motion which I made, I moved a substitute motion to the effect 
that the present committee, Luther Walter’s committee, be authorized 
to name a panel of not less than three persons qualified in their judg- 
ment for appointment in the Interstate Commerce Commission, with the 
power to submit that panel to the President of the United States for 
his consideration. ”’ 

The motion was adopted. Therefore, Mr. Luther Walter’s commit- 
tee has had its powers enlarged as indicated by Mr. LaRoe. 


The Group Luncheon 


At 12:15 on October 3rd, 502 members and guests attended a lunch- 
eon in the Grand Ball Room of the Hotel Commodore. Mr. J. Van Nor- 
man, Attorney-at-Law of Louisville, Kentucky, presided and acted as 
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Toastmaster. In his own inimitable style, so well-known to hundreds 
of practitioners before the Commission, Mr. Norman’s first duty was 
to introduce Honorable John C. Knox, Senior United States District 
Judge for the Southern District of New York. 

For the next thirty minutes the audience was privileged to listen to 
an outstanding, instructive and eloquent address by this learned jurist 
dealing with the subject of : ‘‘Interstate Commerce and Labor.’’ Judge 
Knox’ speech is printed in this issue of the JOURNAL. 

The other guest speaker was General Carl Gray, well-known author- 
ity on railroad operation and now Vice-President of the Chicago & 
North Western Railway System, who served in World War II in charge 
of overseas operation of railroads. His subject was ‘‘Railroad Oper- 
ations in the Mediterranean and European Operations in World War 
II.’’ Again, the audience was treated with an exceedingly interesting 
resume of General Gray’s experiences in handling transportation over- 
seas. General Gray is a down-to-earth operating man. He emphasized 
that when he took the job of the management of the overseas railroads 
there was only one sound premise on which to build and that was: 
‘When you have railroads to run, there is no one to run them better 
than railroad men.’’ General Gray proved that his contentions were 
sound by the accomplishments of the railroad men who did the job. 
His luncheon address is printed elsewhere in this JOURNAL. 

Mr. Sidney Alderman, General Solicitor of the Southern Railway 
System, who participated in the trial of the German war prisoners at 
Nurnberg addressed the meeting and told his experiences with respect 
to the trial, explaining that he was giving only his personal views and 
requesting specifically that his remarks should not be made a part of the 
record. If Mr. Alderman’s remarks are released at a later date, we will 
include them in an issue of the I. C. C. Practitioners’ JouRNAL. 

The next business was the report of the Committee on Education 
for Practice, which was published on pages 879-80 of the JourNnau for 
September. This report was adopted. There was considerable discus- 
sion about the subject of education for practice following the receipt 
of the report of the Committee. 

The Administrative Procedure Act was discussed at great length, 
Commissioner Aitchison leading the discussion, which was joined in by 
a number of members. For the benefit of our members, these remarks 
are printed in the present issue of the JouRNAL. 

The reports of the Committee on Legislation, the Committee on 

Procedure and the Committee on Professional Ethics & Grievances, all 
of which have been printed in the September issue of the JouRNAL, were 
approved as submitted. 
_ __ The report of the Committee on Membership was read. This report 
indicated that the Association has over 3,000 members at the present 
time; more than ever before in its history. The report was accepted by 
the convention. 

While the report of the Committee on Memorials was being read, all 
of those in attendance were asked to stand as a mark of respect to the 
members who have passed on. 
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On Friday morning, October 4th, at nine o’clock, there was a joint 
meeting of Chairmen of Regional Chapters and members of the Asso- 
ciation’s Executive Committee. The purpose of this meeting was to see 
what can be done to promote closer coordination of the work of the 
local Chapters with the parent organization. The following were pres- 
ent: Horace L. Walker, President; George H. Shafer, member of the 
Executive Committee and representing the 9th District Chapter; L. Z. 
Whitbeck ; William W. Collin, Jr., R. Granville Curry; Erle J. Zoll, Jr.; 
R. A. Ellison; J. R. MeAnanny, Chairman, District No. 1 Chapter; 
E. F. Lacey, Chairman, District of Columbia Chapter; Arthur H. Bas- 
tress, Chairman, Baltimore, Maryland Chapter; A. C. Welsh, Chairman, 
Metropolitan New York Chapter; Wilbur LaRoe, Jr., and William E. 
Rosenbaum. 

There was considerable discussion of ways and means whereby the 
Chapters might be helped through the selection of topics for discussion, 
ete. A special Committee, of which Erle J. Zoll, Jr., is Chairman, was 
appointed to handle this matter for the Executive Committee. Mr. Zoll 
is to select two other members to serve on the Committee with him. 

It was felt that a great deal of benefit was derived by this joint 
meeting, and it is planned to hold such meetings in the future, just 
prior to annual meetings, for the purpose of discussing problems of the 
various Regional Chapters. 

The third business session began at ten-thirty, Friday morning, 
October 4th, with President Horace L. Walker presiding. 

The first order of business was the election of officers for the year 
1946-47. Those elected were: 





















R. GRANVILLE Curry, President. 


Vice-Presidents 


District No. 
10 W. E. Rosennaum 
12 Ep. P. Byars 
14 CHarR Es C. Parsons 
16 James E. Lyons 


District No. 
2 Joun P. DENNIS 
4 A. S. BopEN 
6 Y.D. Lort, Jr. 
8 Lee R. Cowes 

















J. K. Hmtner, Secretary. 
CHARLES E. BeEtu, Treasurer. 


Chairman Erle J. Zoll, Jr., made the report of the Special Com- 
mittee on Practice before the Regulatory Bodies of the States and Fed- 
eral Government. Mr. Zoll’s report appeared on pages 894-5 of the 
September JOURNAL. 

Following the submission of Mr. Zoll’s report there was a Discus- 
sion of the Childe Case. These remarks appear in this issue of the 
JOURNAL. 

Mr. R. A. Ellison, Chairman of the Special Sub-Committee on 
Practice before Regulatory Bodies of the States reported on behalf of 
that Committee. The report was adopted. It appears on pages 896-99 
of the September JourNaL. Mr. Ellison’s remarks at the meeting con- 
cerning his report are printed in this issue. 
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Review of |. C. C. Decisions 


The next subject before the meeting was the report of the Special 
Committee on Review of I. C. C. Decisions, of which Mr. Elmer A. 
Smith is Chairman. This report brought forth considerable debate and 
some specifie suggestions from Commissioner Aitchison. The substance 
of Commissioner Aitchison’s remarks follows: 


COMMISSIONER CLYDE B. AITCHISON: I want to address myself to the 
Report on Review of I. C. C. Decisions. Since Mr. Smith doesn’t know 
some of the facts, I will state, there is nothing strange that he has brought 
in this report. The third paragraph of the report (which appears on 
page 900 of the September, 1946 issue of the ICC Practitioners’ Jour- 
NAL) speaks of the statement which was filed with the Committee on 
the Judiciary, which was then considering the draft of a bill to change 
the procedure governing appeals from orders of the Interstate Com- 
merce Commission. The report says: ‘‘No report has ever been made by 
this Committee, of which the late Chief Justice was a very active mem- 
ber.”’ 

Well, that is all balled up. The Judicial Conference of the United 

States consists of the Senior Judges of the Circuit Court of Appeals, 
and the Chief Justice of the United States. The Judicial Conference 
several years ago appointed a committee consisting of Circuit Judges, 
one District Judge, and one member of the Interstate Commerce Com- 
mission, to draft a bill for a revision of the three judge system of review, 
and also substituting certiorari for direct appeals to the Supreme Court. 
That bill was drawn. It is known as the Phillips Bill, and it was given 
very wide publicity when a preliminary draft was adopted by the 
Phillips Committee and circulated to the members of the Association, 
and also was published in this Association’s JourNaL. Then a report 
was made by the Phillips Committee to the Judicial Conference. The 
Phillips bill, however, did not receive the immediate approval of the 
Federal Judicial Conference, for this reason: It was discovered that the 
Maritime Commission and certain agencies in the Department of Agri- 
culture also were governed by the Urgent Deficiencies Act of 1913, and 
it was thought best to give further study as to whether, instead of con- 
fining the bill to review of decisions of the Interstate Commerce Com- 
mission, these other agencies should be included. 
_ That study was made by the Phillips Committee, with representa- 
tives of these agencies and of the Department of Justice. The result was 
that the Maritime Commission notified the Phillips Committee that it 
desired to be carried along with the Interstate Commerce Commission, 
while the agencies in the Department of Agriculture were willing for a 
different system to be adopted, and a bill has been drafted to that end 
as to those agencies. 

The Phillips bill, as amended on further consideration by the Com- 
mittee, has been this week submitted to the Judicial Conference, which is 
sitting this very day in Washington. I am not yet advised as to what 
the Judicial Conference has done with its Committee’s report. 

_ Now, whether the Judicial Conference will accept the report of the 
Phillips Committee or not, I do not know, but I think it will be a mere 
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matter of form for it to approve the Bill as reported, and that in due 
course, early in the next session of Congress, some member of the Ju- 
diciary Committee of the Senate or House (or possibly both) will intro- 
duce the Phillips Bill as amended, applying to review of orders of the 
Interstate Commerce Commission and of the Maritime Commission. 

You will remember that the Phillips Bill referred to certain desig- 
nated sections of the Interstate Commerce Act, enumerating them, leay- 
ing other portions of the Interstate Commerce Act to be reviewed by a 
three-judge court under the District Court Jurisdiction Act or the Ur. 
gent Deficiencies Act of 1913, rather than as proposed in the Phillips 
Bill by the Circuit Court of Appeals. To cover these undesignated 
eases a bill has been drawn by a subcommittee of the Judicial Confer. 
ence headed by Judge Maris, which was introduced in the last Congress. 
It was referred to the Commission for a report by the Senate Judiciary 
Committee, but the Commission withheld a report and held conferences 
with Judge Maris with the idea of putting his bill in acceptable shape. 

The reason for the creation of the Maris Committee was that there 
were many uncertainties and contradictions in the statute as it stood, 
with respect to the convening of the three-judge court. It was desirable, 
from the standpoint of good statute draftsmanship, to have that straigh- 
ened out. The Maris Bill likewise will go before the Judicial Conference 
this week. 

I think it certain you may expect that the Maris Bill will be intro- 
duced in the following session of Congress (unless, perchance, there 
should be a special session of the present Congress, in which event the 
Maris Bill is already before Congress). Doubtless the former draft of 
the Maris Bill will be amended upon the joint recommendation of the 
Judicial Conference and the Commission in certain formal respects. 

MR. WILBUR LA ROE: May I ask this question, Mr. Chairman, of Com- 
missioner Aitchison? Is the legislation as it has recently been amended 
—the draft of it—satisfactory to Commissioner Aitchison ? 

COMMISSIONER AITCHISON: You will find a statement of mine in the 
JOURNAL, and I speak only for myself, because when I am appointed by 
the Chief Justice as member of a Committee, as a member of the Bar | 
feel that I must speak for myself regardless of whether my colleagues 
agree with me or not, and it would be difficult to attempt to commit them 
in advance. My position is that the evils which were sought to be rem- 
edied by the Phillips Bill doubtless could be obviated in more simple 
and practicable manner than by turning the cases over to the Circuit 
Court of Appeals, instead of the United States District Courts. But 
with respect to the substitution of certiorari for direct appeal to the Su- 
preme Court, I am unable to stand out against the statement of the 
Supreme Court that the present method, namely, direct appeal to the 
Supreme Court, was impeding the work of the Court unnecessarily, and 
was causing delay in the settlement of more important public questions. 

MR. LA ROE: One more question, please. Is there any more that you 
can suggest, Mr. Aitchison, that our committee can do to further this 
work ? 
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COMMISSIONER AITCHISON: Nothing except to keep it advised as to 
progress, which I have attempted to do this morning. 

MR. LAROE: Thank you. 

CHAIRMAN C. E. WIDELL: It has been moved and seconded that the 
report be received, but in view of the not only interesting remarks of 
Commissioner Aitchison, but the pertinency of those remarks with re- 
spect to the report, I think it will be in order if we include that as a 
part of the committee report. 

MR. LA ROE: That will be quite agreeable. I think that is desirable. 

CHAIRMAN WIDELL: So that would be part of the formal report of 
the committee, of course, as the remarks of the Commissioner. Will 
that need any further amendment, or will the motion stand as made and 
seconed ? 

MR. LA ROE: The question will be then on the receipt of the report 
as amended by the suggestions of Commissioner Aitchison. 

CHAIRMAN WIDELL: Yes. Will you vote on that now? All in favor, 
say ‘‘aye;’’ opposed? It is so adopted. 

Mr. Smith’s report was adopted as amended by Mr. Aitchison’s re- 
marks. The original report appears at page 900 of the September Jour- 
NAL, 

Mr. Elmer A. Smith’s report as Chairman of the Special Committee 
to Cooperate with the Administrative Law Committee of the American 
Bar Association was adopted. 


At the conclusion of the business session the incoming President, 
Mr. R. Granville Curry was introduced by Mr. Horace L. Walker. His 
remarks are printed in this JOURNAL. 





Interstate Commerce and Labor* 


By Honorasie JOHN C. Knox, 


Senior United States District Judge, 
Southern District of New York. 


MR. TOASTMASTER AND YOU GENTLEMEN WHO PRACTICE THE LAW 
OF INTERSTATE COMMERCE: 


This is my day of retaliation. Instead of having you talk to me, I 
am going to talk to you. Indeed, my remarks, so far as length is con- 
cerned, may parallel some of your arguments. If so, I trust that your 
patience will be equal to that which I have shown you. 

Many of you have been before me. If you won your case, I am sure 
that you hold me in high esteem. But, if I decided against you, I am 
equally sure that you damned me to hell, and dubbed me an ass. In 
either event, however, I indulge one hope. It is, that you at least credit 
me with having done the best I could. For the courtesy and consider- 
ation you have always accorded me; for the teaching you have imparted; 
for the praise—and even the damnation—with which you have showered 
me, I express my gratitude, and render my thanks. If, and when, you 
again have occasion to come into my court, I shall bid you welcome, and 
make you at home. 

When Mr. Cotterill bade me speak to you today, he gave me the 
choice of discussing either one of two topics. One of his suggestions 
was that I might elaborate upon the relationship that exists between ad- 
ministrative agencies and the federal judiciary. That subject matter 
is a field through which I would like to roam at will. In my opinion, it 
is highly important that in these agencies there should be a conviction 
that they—like the courts—are charged with the duty of giving com- 
plete adherence to the fundamental principles of the law of this land. 
I have, nevertheless, a bare suspicion that the performance of some of 
the agencies have not always conformed to the straight lines of right, 
justice and impartiality. Let us hope that hereafter each of them will 
come to understand that—if this country is to continue to be free—it 
is essential that American rights—both private and public—and _ not- 
withstanding the demands of opportunists and the infiltration of sub- 
versive thought—be regarded as matters that are sacrosanct. 

The other subject that Mr. Cotterill suggested I might discuss is 
one on which I have heretofore spoken. The response to what I have 
previously said was national in scope, and, with few exceptions, entirely 
favorable. This response leads me to believe this nation, for its very 
preservation, and to save it from further strife, disorder and economic 
loss, is entirely willing—indeed anxious—for the creation of American 
Labor Courts. 


* Address at Group Luncheon, 17th Annual Meeting of Association of I. C. C 
Practitioners, New York City, October 3, 1946. 
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While there is little to add to what I have already said, the events 
of the past few weeks have been such that it is appropriate that I should 
again speak a word with respect to Interstate Commerce and Labor. 

Throughout the greater part of September, the foreign and coast- 
wise commerce of the United States lapsed into a state of coma and 
desuetude. The crops of our fields, the products of our industry, to- 
gether with the wealth of our mines rotted on piers, rusted in holds, 
and deteriorated in stockpiles. 

Locally, and due to the trucking strike, the population of this city 
was inadequately supplied with the necessities of life. Strong and 
healthy men and women—amillions of them—and who craved and needed 
meat, fresh fruit and vegetables—were reduced to diets of canned goods 
and dried cereals. The aged, the young and the infirm were not only 
deprived of proper nourishment, but were denied access to medicines 
that would cure their ills and ease their pain. 

During this period and in an endeavor to write a just and lasting 
peace, whereby the nations of the earth may henceforth live securely, 
harmoniously, and in amity, the Secretary of State was in Paris. In 
an effort to supplement the accomplishments that he may achieve, the 
members of the Security Council of the United Nations labored at 
Lake Success. But, here in New York, the populace was subjected to 
the hazards and dangers of a state of siege. 

At a time when mills should have rolled, when spindles should have 
hummed, and assembly lines been on the double, they stood at rest, 
gathering dust and rust. Instead of being gainfully employed. thous- 
ands and thousands of workmen chafed in idleness. Having nothing 
else to do, they filled the picture houses, played the races, patronized 
bar rooms, manned picket lines, and spent their savings. When their 
savings were gone—and they vanished quickly—public relief was fur- 
nished—at your expense and mine. Great corporations that were ready 
and anxious to meet the pent-up demand for food, clothing, and other 
consumable goods were utterly unable to function. Newspapers were 
reduced to flimsies, merchants could not advertise, and willing workers 
dared not labor. As a result, business enterprise was penalized, the 
Government lost its taxes, and the public came close to a loss of sus- 
tenance. 

But, as these and similar events took place within the past few 
months, there was an entire absence of public authority by which any 
of them could be brought to a conclusion. Such authority, certainly, 
was not within the White House. The President, I have no doubt, 
earnestly desired to end the rail strike as well as that of the mine work- 
ers. In his efforts to bring about a resumption of train movements, he 
stood before labor as a supplicant, and subjected himself to the insults 
and obloqity of the leaders of the railway brotherhoods. When the mine 
workers quit their pits, and the mines were taken over by the Govern- 
ment, a union leader defied the President and told his men to stay away 
from work. 

When, as we all know, most industry is within the realm, of Inter- 
state Commerce, the authority about which I ask is not to be found in 
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a gubernatorial mansion. Neither can it be found within the confines of 
a City Hall. This was illustrated a few weeks ago when Mayor O’Dwyer 
—in spite of his honesty, Irish will and stern words—was forced to ask 
Daniel Tobin to be merciful unto the People of New York, and to save 
them from starvation. 

Once upon a time, the courts of the land—both State and Federal, 
were possessed of a modicum of authority whereby, in the duration of 
a strike, they could afford some relief to the public. But, in this day 
and age, a judge not only wears a blindfold, but carries about his wrists 
the manacles of the Norris-LaGuardia Act. From a practical standpoint, 
a judge, so far as a labor war is concerned, is as soft and impotent as 
an earthworm. 

The simple truth is that Government, degree by degree, and step by 
step, has lost the power to govern. That power has been committed to 
hands that are not only ruthless, but utterly irresponsible. 

My purpose in being here today is to enlist your aid, if I can, in 
seeing to it that your country and mine—once and for all—not only 
recovers, but henceforth will exercise, the rightful authority of the 
American people. 

Before proceeding further, let me say—and say emphatically—that 
I believe in labor unions. I earnestly desire that they should thrive and 
prosper. Their continued existence is essential to the public welfare. 
They have incaleulably served their membership and I should resent 
any suggestion that I wish to bring about their destruction. My pur- 
pose is that, when labor disputes arise, and are in process of adjustment, 
workers shall stand—not in a bread line—but at their machines; that 
they shall live in peace, and not engage in war; that they shall maintain 
their self-respect and refrain from becoming thugs and ruffians; that 
their families, instead of being frightened, anxious and fearful at what 
may come about, shall have a sense of security, together with assurance 
that, whatever be the dispute between management and labor, each of 
them, along with the public, will have the justice to which it is right- 
fully entitled. 

As against the background that has been outlined, I make bold to 
suggest that when labor disputes bid fair seriously to affect the move- 
ment of goods in interstate commerce, and are incapable of solution 
through mediation or arbitration, that they be settled by judicial decis- 
ions, and not by gage of battle. I myself, in a sense, am a Union man. I 
am a member of an organization that is larger, far more important, 
and vastly stronger than all other unions in Christendom. I am part 
and parcel of the American public. My wish is that, in this land, law, 
order and justice may at all times prevail. 

But, one obstacle to the accomplishment of this end is the present 
tremendous and irresponsible power of organized labor. As Dr. Dough- 
ty, Emeritus Professor of Political Science at Williams College recently 
said: ‘‘This responsibility touches practically every phase of our future 
economic and even political development. And, unless it be intelligently, 
courageously and equitably resolved, the pursuit of life, liberty and 
happiness will be at the mercy of a minority of our people, be that min- 
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ority’s cause what it may.’’ In any attempt to solve this problem, he 
said ‘‘two political maxims must ever be kept in mind, namely, ‘‘That 
under a truly popular government, in the drafting and administration 
of law, all citizens must be treated as free and equal; and (2) that 
power and responsibility must be kept in absolute balance. Irrespon- 
sible power is dangerous to those subject to it; and responsibility, with- 
out competent power is .... unfair to those upon whom responsibility is 
laced.”’ 

: To these two fundamental principles, a third should be added, viz., 
it is the duty of government officials to serve the populace at large and 
to refrain from becoming agents of any special group. This principle, 
I fear, is often more honored by its breach than by its observance. 

In speaking as I have done—and great as is my desire to see an 
end to foolishness, asininity, and political expediency, I am completely 
aware that a realization of the dream in which I have indulged is not 
immediately ahead. Most leaders of union labor will have nothing to 
do with what I propose. A dozen of them have already expressed 
themselves as being antagonistic to any such scheme. This opposition was 
to be expected, and is welcome. 

Those who are in possession of irresponsible power, seldom wish 
to relinquish it. In any such situation, I hold a firm conviction. It is 
this: When irresponsible power is possessed by any man, or by any 
group of men, that power, whether or not it be exercised—is a constant 
and threatening menace to the peace, order and welfare of organized 
society. That such power has been freqnently exerted, and is today be- 
ing exercised adversely to the interests of the American people, is within 
the certain knowledge of every man in this room. For your protection 
and mine, and for the maintenance and dignity of our respective birth- 
rights, it is essential that those who hold this power should be forced to 
relinquish it. 

When labor unions countenance strife and disorder, and when fear- 
ful of loss of income and numerical strength they tolerate racketeering 
upon the part of subordinate locals, it is high time that the public ceases 
to listen to the emotional appeals with which labor dins our ears, and 
insists that when labor speaks, it shall do so, not only with reasonableness 
and realism, but with a consuming sense of its own responsibility to the 
well being of our political, social and economic life. 

It is my belief that nowhere else in all the world does fairness and 
impartiality prevail to a greater extent than in the federal judicial es- 
tablishment. In my judgment, if courts of the United States were au- 
thorized to exercise jurisdiction over labor disputes, they could, and 
would, settle such litigations with ability and justice, and to the satis- 
faction of all concerned. If so, a blessing—devoutly to be wished— 
would descend upon this presently tortured and troubled nation. The 
social and economic gains that would thus come about would be of in- 


ar ng benefit—not only to capital and labor—but to the country as 
a whole. 


__ A second group of persons who will oppose the scheme, I suggest, 
will be made up of well meaning, but timid souls, who will proclaim that 
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no court is capable of justly deciding matters so intricate and compli- 
eated as those that are involved in a labor dispute. 

But, let us not take fright, and run away. On the contrary, we 
should realize that there is nothing sacrosanct about either organized 
capital or organized labor. Each of them is a powerful, economic foree, 
and usually, each wants all that it ean get—by fair means or by foul. 

For years and years, capital was rapacious, selfish, bold and domi- 
neering. Its policy was to have and to hold power and to grasp for 
more. It exploited labor, practiced extortion on the public, and cor. 
rupted government. Its strength was so great, its prestige so vaunted, 
its arrogance so strong as to make it appear that plutocratic wealth con- 
cluded itself to be invulnerable to attack from any source whatever. 
But, how are the might fallen! The Interstate Commerce Act, the Sher- 
man Anti-Trust Law, and Securities and Exchange statutes, and like 
legislation have effectively checked the predatory raids on which eapi- 
tal formerly engaged and capital itself now holds a cup in its hand, 
and asks for governmental alms. 

Labor, in the meantime, by Congressional enactment and court 
decisions, has waxed strong and become great. Under shibboleths, such 
as the right to strike, the dignity of labor, and a higher standard of liv- 
ing, labor has been granted an immunity that is not only unjustified, but 
positively dangerous to public security and welfare. 

Upon the establishment of a picket line, labor is the sole judge of 
the justification of such establishment. Those who dare cross that line 
are the butts of insult, and frequently, the objects of felonous assault, 
and the law looks on with indulgence. The pickets often take possession 
of property to which they haven’t the slightest claim, and it is sometimes 
burned and destroyed. 

A labor union, like unto the barons whose castles still stand along the 
Rhine, can levy tribute upon all traffic that comes by truck into the City 
of New York. It enjoys a dispensation that some regard as having been 
granted by Heaven itself. The truth is, that through the fear that labor 
has instilled in the breasts of persons seeking elective office, it has be- 
come the beneficiary of political servitude and of apathetic inertia on 
the part of the public. The sooner that public opinion and govern- 
mental action blasts labor from its present sense of security and power, 
the better it will be for all concerned, including labor itself. As for 
the contention that courts are unable and incompetent to decide labor 
disputes, let me tell you this: Day in and day out, the courts of the 
United States are deciding controversies quite as intricate, and quite 
as involved as any that can possibly arise in any labor dispute. The 
idea that a mediation board, or an arbitration committeee is better 
fitted to decide the relatively simple issues that characterize most labor 
disputes than is a court of the United States, is both puerile and silly. 

Within my files is a letter from Judge Robert N. Wilkin of the 
Northern District of Ohio. After giving general approval to the sug- 
gestions I make, he says: ‘‘the judgment of such a court, with all the 
available data regarding costs of living, and prices of materials and 
labor, could be more scientific and exact than the judgments we render 
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in our courts for loss of life and limb.’’ In expressing his views. this 
eminent jurist went on to say that ‘‘the right to collective bargaining 
should not become a license to infringe upon the public weal.’’ Judge 
Fake, a District Judge for New Jersey, has expressed himself to the same 
effect. 

Within my files, also, are letters from State Court Judges. and 
other public officials and from union men themselves, who look forward 
to the day when, in the settlement of labor disputes, they may live in 
peace and when right will prevail and justice be done. 

‘*But,’’ say some persons, ‘‘under the plan you have in mind, 
labor would be deprived of its right to strike.’’ ‘‘This right,’’ they de- 
clare, ‘‘is so vital that it must never be surrendered.’’ By way of reply, 
I wish to remark that labor’s right to strike is in no way superior to my 
right, at all times, to be supplied with the necessaries of life. Nor, in 
my judgment, is labor’s right to strike above and beyond the right of 
aman, to work. And then, too, as we give thought to labor’s right to 
strike, we should also remember the union members who go on strike— 
not because of their wish to do so—but because they must. These men, 
I have reason to believe, can be counted by the thousands. If any one 
of them refuses to strike, or dares criticize the leader who calls an un- 
warranted strike, he is a marked man from that day on. By one pretense 
or another, suspension or expulsion from the union is likely to be his 
portion. When this occurs, the worker will be deprived of his job. 
and prevented from getting another. Indeed, luck will be his if he be 
not subjected to mayhem, and torture. And yet, whatever happens to 
the worker, he is, from a practical standpoint, without the slightest 
chance of redress. Repressed in their utterances, dominated in their 
actions, and victimized frequently by officials who should give them pro- 
tection, the lot of many of our workers has about it some of the charac- 
teristics of serfdom. These conditions should, and ultimately must, end. 

But, reverting to the matter of the right to strike, the right to live, 
and the right to work, it is to be observed that no right, is an absolute. 
Theoretical right is one thing; actual right is quite another. And the- 
oretical rights, whenever they are about to collide with each other, must 
be subjected to mutual adjustments. Such adjustments of your rights 
and mine are the reason why you and I—day in and day out—can live 
our lives—not only without friction, but in peace and amity. For like 
reason, labor’s right to strike may possibly have to undergo qualification, 
and be curtailed. For my present discussion, however, the right to strike 
is hardly more than an academic abstraction. Under my proposal, 
partiality in labor disputes would give way to impartiality, and labor, 
having obtained a better method of obtaining its just ends, would be 
without the necessity for strikes. The right to strike is of value only 
when some proper end of importance is thereby to be attained. If that 
end may otherwise be attained, and with more likelihood of justice, the 
right to strike has lost its value—has actually been replaced by some- 
thing better, viz. the attainment of justice through the medium of law. 

_ Now, at the risk of committing a trespass upon your time, let me 
give you a brief outline of some of the things I have in mind. 
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First: The establishment of a Federal Labor Court to consist of a 
Chief Judge and eleven Associate Judges. 

Second : Sessions of the court shall be held in New York, Chicago, 
San Francisco and Washington, D. C. 

Third : The court shall have three divisions, to be known respectively 
as the Eastern, Central and Western. 

Fourth: The Chief Judge shall preside over sessions of the court 
that are held in Washington. The office of the Court’s Clerk shall also 
be located in that city. 

Fifth: Three of the Associate Judges shall be designated to each of 
the three divisions, and be the permanent judges for each such division. 
The two remaining Associate Judges shall be designated as Judges at 
Large. They shall be resident in Washington and shall perform such 
duties as the Chief Judge assigns them. 

Sixth: The court shall be equipped with such facilities and clerical 
aid as may reasonably be required. It shall also be provided with the 
services of a Marshal. 

Seventh : The court shall have jurisdiction to evoke, hear and deter- 
mine all labor disputes having to do with Interstate Commerce. 

Eighth: Any employer or labor union who or which is party to a 
labor dispute may petition the court for the settlement thereof, with the 
exception that if a party is represented by a bargaining agent, such agent 
shall be before the court. The Chief Judge shall determine the prima 
facie sufficiency of the petition. An answer shall be filed on behalf of 
each respondent and the case will then stand at issue. A time and place 
for the hearing of the controversy shall then be fixed. The merits, there- 
upon, shall be heard by three judges of the Labor Court, and, in any 
judgment rendered, at least two of the judges must concur. Such decree 
as may be made shall embrace a specific direction or award on each de- 
mand in issue. 

Ninth: In deciding a case, the court shall be guided by these prin- 
ciples : 

(a) No settlement decree shall be inconsistent with any law of the 
United States which regulates maximum hours of labor or minimum rates 
of pay; 

(b) No decree shall require that any employee be or remain a union 
member ; 

(c) The wages payable to an employee shall not be withheld from 
him for any reason unless prescribed by a law of the United States; 

(d) No employer shall be required to pay an employee any monies 
other than as wages; 

(e) Confiseatory wages shall not be awarded ; 

(f) No settlement decree shall contain an award that will preclude a 
fair profit to the employer. Neither shall’ it be made upon the premise 
that an employee is entitled to share in the profits of the employer. 

(g) Consideration shall be given to prevailing rates of wages in the 
industry involved and to the effect of a rise or fall in wages upon the 
general economy, and to the adequacy of existing living standards. 
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(h) In fixing wages, the court shall take into account, an employer’s 
past, present, and future profits. 

Tenth: If a settlement decree awards employees a rate of wages that 
is higher than that previously existing, the new rate shall be retroactive 
to the time of beginning suit, and such sums shall carry interest at six 

ercent. 
‘ Eleventh: Settlement decrees shall be enforced by injunctive de- 
erees, receiverships, and otherwise. 

This, gentlemen, is a mere sketch of the jurisdiction and procedural 
details of the plan that has occurred to me. I am not irrevocably com- 
mitted to any one of the items to which I have referred. What I have 
said is merely suggestive. It is my hope, nevertheless, that some of you, 
in conjunction with committees of the local bar associations, may meet 
together and evolve a feasible, sensible, and just means by which indus- 
try may thrive; by which labor and management may be treated fairly ; 
and by which this country can be relieved of the travail of civil war. 





Railroad Operations in The Mediterranean, and 
European Operations in World War II 


By GENERAL Car. R. Gray* 


MR. CHAIRMAN, LADIES AND GENTLEMEN : 


There isn’t enough time, there isn’t enough wind in my lungs to 
tell you all of what I believe to be one of the outstanding transportation 
achievements of railroad men. Suffice it say, we took 26,000 railroad 
men to Europe, and I thought possibly you would be a little bit inter- 
ested in some of their exploits. 

I will indicate to you, as briefly as possible, the conception of how 
this all came about, and to that end, then, say that an army officer who 
knew me, came to me in 1938, and said: ‘‘ Carl, you are the only railroad 
official 1 know who knows anything about the army, and at that end, 
will you help me form a military railroad service?’’ Now, fundamentally, 
under the basic law known as the National Defense Act, in those days 
the chief engineer was charged with the duty, in time of war, to form 
a Military Railroad Service for the purpose of operating steam railroads 
in the theatre of operation. When Brigadier General John Kingman got 
to the chief’s office in 1938, he found that nothing particularly had been 
done to fulfill that obligation, and so he came to me, and he and I, and 
Charles D. Young, of the Pennsylvania Railroad, started in to build 
a railroad organization for him. Charlie Young was to be staff man in 
chief’s office, Washington, and I was to be field commander. Unfor- 
tunately, Charlie had other things to do for the government, and he 
never was able to function in the way we set up back in 1939, but | 
carried on to the extent that we finally operated, ladies and gentlemen, 
railroads in eighteen foreign countries. 

I would like to say this to you—we based our plans on a premise 
that is so sound fundamentally, that when I presented it they said: 
‘*That is so sound that it is doubtful if the War Department will ac- 
cept it.’’ I think you will agree with me that it was sound. The 
premise on which we built was, ‘‘When you have got railroads to run, 
there is no one to run them better than railroad men.’’ 

We devised tables of organization, and you would be surprised if 
you studied it, how closely a basic railroad corresponds to the basic army 
organization. In a divisional system of organization in a railroad the 
division superintendent is the basic factor in his organization, and it is 
the lowest place, 1 might say, where all responsibility for all depart- 
ments rests. Strangely enough, it is called a division, and you find that 
in the army as well. There, too, it is called a division over all services 
and arms in his command. In the army, we put two or more divisions 





*General Gray is Vice-President of the Chicago and North Western Rail- 
way System, 400 West Madison Street, Chicago, Illinois. Speech delivered at Group 
Luncheon of Association of I. C. C. Practitioners, 17th Annual Meeting, New York 
City, October 3, 1946. 
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together and make a general superintendent’s jurisdiction. In the 
army we put two or more corps together and make an army; in rail- 
roading we take two or more general superintendents and put them 
under a general manager. So, that is just exactly the way we built it. 

We started out with a general manager’s headquarters, a general 
superintendent’s headquarters, known in the army as a Railway Grand 
Division, and divisional superintendent organization, a Railway Operat- 
ing Battalion, a railroad shop battalion, and general stores company. 
We said that a railroad operating battalion composed of 760 men, 
could operate a minimum of eighty and a maximum of 150 miles of track, 
and we built around that thought, we balanced it out, with men and 
supplies. We have our superintendent’s headquarters in the service com- 
pany, which takes care of the billeting, feeding, and supply of the bat- 
talion. When a railroad man comes home on a eivilian railroad, 
he goes to his own home, and his wife has cooked his food; in the army 
we have to take care of that for him. We have a headquarters service 
company. We put dispatchers, and agents, and linemen into that; then 
we have an ‘‘A’’ company that is a maintenance of way company, which 
is composed of three platoons; a ‘‘B’’ company—maintenance of equip- 
ment; and a ‘‘C’’ company—transportation. 

To show the elasticity in our planning, when we finally got stretched 
out in France, each superintendent had 2,000 miles of track instead of 
150, and vet they handled it. 

Now, in these eighteen countries that we covered, the temperatures 

ranged from seventy to ninety degrees below zero in the Yukon at White- 
horse, to 150 degrees above in Iran—a range of some 220 degrees. They 
went into North Africa, through Morocco, across Algeria, and Tunisia. 
They were in Sicily, Corsica, Sardinia, Italy, Southern France, North- 
ern France, Belgium, Holland, Luxembourg, and finally Germany and 
Austria. When we finally ended up in France on V-E day, we had a 
network in the army zone that was very complete. It started off at 
Frankfurt. In Germany we covered Frankfurt, Nurnberg, Munich- 
Salzburg, and circled south from Frankfurt through Heidelberg to 
Karlsruhe. One of our main lines of supply ran up the Rhone Valley 
from Marseille to Lyon, and finally to Strassburg then into Germany, 
across the Rhine and up to Karlsruhe, and east through Stuttgart to 
Munich. The second one came out of Havre and Cherbourg, one line 
through Paris, one line north of Paris, and then they are joined and 
ran over to Metz, and over the Rhine between Mainz and Frankfurt. A 
third one came out of Antwerp through Brussels, and down the west 
bank of the Rhine and hit the network at Mainz. The last one ran be- 
tween Bremen and Bremerhaven, to Hanover, and then south into the 
network at Haneau. 
_ , There are about forty thousand miles of railroad in that particular 
line of railroads I gave you. It was not an easy thing to haul freight 
from ports to the American zone. It was a double-track railroad. It 
was once a fine railroad, but it was badly broken up at places by the 
enemy and by our Air Force. Innumerable bridges were destroyed. 
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The campaign in Southern France was very rapid. All the damage 
they did down there was key bridges. It took time, and a lot of effort, 
to rebuild. We had to rehabilitate those railroads, we had to rebuild 
those bridges before we could get the trains going. 

Now, I think that possibly you would understand how we progressed, 
if I would repeat one or two statistics, to indicate the size of the job in 
supplying an army. We had to supply a minimum of 400 net tons to a 
division of 15,000 men per day. There were 90 divisions on the western 
front on V-E day. That means 400 tons for each of 90 divisions— 
that is easy to caleulate—36,000 net tons to be delivered at the rear 
of the armies each twenty-four hours. It came from the ports I have 
mentioned. The 9th Army was on the left flank in Northern Central 
Germany; the 3rd Army Southeastern Germany—the 7th Army South- 
western Germany. 

We were using train crews of all the different nationalities, because 
26,000 men cannot handle 40,000 miles of railroad. 

Now, in North Africa our troubles, between Casablanca and Algiers, 
and over into Tunisia, and through the pass to Gofsa—the troubles 
there were distances, and small power. It was 1,400 miles from Casa- 
blanca to Tunis, and we had a single track, and no real sidetracks. 
They didn’t know what a ‘‘Y’’ was, they didn’t know how to turn an 
engine quickly. It took 72 hours to 90 hours to turn an engine out of 
a terminal, instead of the 6 we did it in. They didn’t know what a hot- 
water boiler was. All in all, it was very difficult. 

I would like to interrupt myself here long enough to tell you of an 
amusing construction story that came out of our troubles. Those of 
you who are engineers will realize that, when you build a masonry arch 
—and most of those are masonry arches, that the stress and strain of 
the bridge are contained not only in the piers, but in the arch itself, 
and when you blow the keystone, or blow the arch, you are not at all 
sure where the stress and strain goes at all. In August of 1943, we had 
an earthquake that cracked the arches in seven bridges, about ninety 
miles east of Algiers. We stopped the traffic, and sent an engineer 
over to ascertain the safety. The chief engineer of the C.F.A. came 
over, and while we were discussing whether the bridge was safe or not, 
he said: ‘‘I have a way of testing it.’’ So we let him try it. Well, you 
may not see an Arab within eight miles when you stop, but within five 
seconds, five hundred pour out of the sands, and a lot of Arabs were 
standing around. So he had us build a scaffold beside the bridge up to 
the crack, and then put Arabs up there with their fingers in the cracks, 
so that there was a solid row of Arab fingers in the cracks. Then he 
caused the engine to come out, and where the Arabs squealed was 
where the stress and strain was. We hadn’t learned that Arabs were 
expendable like electric light bulbs, but we learned it very promptly 
after that experience. 

These 26,000 army railroad men learned a lot, and they taught the 
French and other nations a lot of real good railroading. We progressed 
with the war, and I say to you, the largest tonnage handled in North 
Africa was 452,000 tons in a one-month period, and we achieved that, 
beginning one month after the fall of Tunis. 
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When we got into Italy the campaign was very, very slow, because 
of the terrain. It was terrific, and it was a deterrent to our offensive. 
And, being ideal, almost, for defense, made the opportunity for the 
Germans to use their ingenuity in destruction and demolition which was 
pronounced. First, he had a land mine about the size of a K-ration 
box, about eight by four by one inch. That had a powerful explosive 
in it, and a two-minute time fuse on it, and he laid that against the 
center rail, and pulled the fuse, and it would shatter out about fourteen 
inches of rail, out of the dead center of the rail. He would go down the 
track hundreds and hundreds of miles doing that, and when he had 
time, he would get out a thing called a ‘‘scarifier.’’ It was like a big 
hook, and he would move along dragging that, and break the ties. When 
you consider all that track, bridges and rails and switches being blown, 
you can understand we got awfully tired of looking at that kind of 
railroad. Well, these boys did the job. How they did it, only God 
himself understands. 

There was a bridge about 600 feet across and some 40 to 60 feet 
high which had been destroyed, and instead of trying to replace that 
bridge, we decided to fill, after examining the terrain, and let it go at 
that. One of our first sergeants, of Company ‘‘A’”’ of 713th R.O.B. spon- 
sored by the Santa Fe Railroad, was a dirt man, and he asked to be re- 
lieved of his administrative capacity, and made foreman of that job. That 
fill was 110,000 yards of dirt, and he threw it in there faster than I have 
ever seen dirt moved in my life. We captured some bridging that goes 
together like your children’s mechano toys—some of it is riveted and 
some bolted. In this instance it was nut-and-bolt type. We put in a 
bridge, 235 feet in span, and we put it in in seventeen days from the 
day we started until the first train went over it. We punched that 
bridge out to the middle pier. These kids assembled that pier footing on 
the other side of the bank of the river, floated it out in the middle, and 
sunk it, and launched the bridge on it, and then went across. The pier 
was removed after the bridge was completed. There was one bridge 
out in Southwestern Germany, where there were two piers gone that were 
112 feet high. We had an R. C. B. type of trestling, and as a result they 
built up this 112 feet pier of this. It was a set-back type like these New 
York buildings, and as we got higher they would come in like that. 
(Demonstrating). It looks like a spider’s web. It is the most un- 
believable bridge you have ever seen in your life. Yet the kids put 
it up in twenty-two days, and threw girders across between the re- 
maining piers, and got us across there, and made it possible for us to 
furnish supplies to the 7th Army. 

I really could go on indefinitely telling about these men, but I want 
to say that notwithstanding the difficult demolition in Italy, within six 
weeks after the fall of Naples and in the area South of Aversa, Bene- 
vento, Bari and down to Reggio di Calabria, down in that area, which is 
really the foot of the peninsula of Italy, within six weeks of the time of 
the fall of Naples, these kids were hauling through that area, and serving 
the British 8th Army, and the 5th American Army, and the Canadian 
Corps, and the Indian Corps, and the Brazilian Corps—that was the most 





24 I. C. C. PRACTITIONERS’ JOURNAL 





cosmopolitan army you ever saw; they were hauling in that one-month 
period at a rate of 1,450,000 tons, in twenty-eight days, as against 452,000 
in North Africa. 

Now, we moved into France, on that network I outlined to you. 
One day a friend’ said to me: ‘‘Why don’t you handle more freight?” 
I said: ‘‘ Well, Red, really we are handling more freight than you ever 
heard of, so I am just going to smother you with facts.’’ 

The European does not despatch trains as we do. He sits up there 
in his office and puts on the charts or graphs, the times the trains pass— 
whether they pass on time or pass late doesn’t mean anything to him. 
He makes no effort to do more than make a note to the effect that they 
have passed. We put our despatcher alongside of him, and he has a 
form, a train sheet, and he puts down full statistics for the American 
railroads. He has the name of the conductor, name of engineer, the 
engine number, the loads, the empties, the time of the movement, the 
tonnage handled, and where it is going. I asked the chief despatchers to 
give me their train movements for that twenty-four hour day. On 
June 7, 1945, 2,359 hours or (11:59) of that same day, in that twenty- 
four-hour period, ladies and gentlemen, these boys moved 1,219 freight 
trains. They contained over 48,000 carloads of freight, in which was 
loaded 529,000-odd long tons of freight, and on the distance over which 
we handled them, produced in that twenty-four-hour period over 77,- 
000,000 net tons a mile. So, we grew rather rapidly from 1943 to 1945, 
from the capability to handle 452,000 tons in one twenty-eight-day 
period, to be able to handle 529,000 tons in one twenty-four-hour period. 

I wish I could go on, and tell you more of the exploits of these men. 
I can tell you that these boys volunteered, while off duty; such men as 
operators, clerks, agents, and these men, who were not required to do 
this, when bombs were dropping, they switched out trains which con- 
tained hundreds of cars of bombs and high-octane gas, to get them away 
from other such ears in yards which were afire, to safety. God knows how 
much destruction and how much property they saved, and also saving 
the supplies that the Air Force required so urgently. 

They got every medal that the government awarded, and that the 
French and the Belgian and the Italian governments awarded. They 
learned a lot. They came back to American railroads better railroad 
men. I promised their presidents, and I think I was fair in saying, that 
I would give him back a man who had from five to ten times as much 
experience and as much capacity as a transportation man as against re- 
maining at home for the same length of time. I found that when they 
came back their presidents recognized that. I have one president of a 
railroad since he came back; he was superintendent when he left here. 
I have three or four assistant general managers, who will be general 
managers. I have four assistant chief engineers—and I could go right 
on down through the list and tell you where these men are and what they 
are doing. I do definitely tell you how well they performed in Europe. 

Now, there is one thing I would like to leave with you, and that is 
this: I presume that there is no industry in the world better disciplined 
than the American railroad industry. Therefore, these men lent them- 
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selves to being soldiers more easily than any other American. They un- 
derstood who was boss and why, and we had virtually no troubles. The 
guardhouse was closed and the door locked, and we had thrown the key 
away. They didn’t do things they shouldn’t have done. They didn’t 
eare a thing at all about how many hours they worked, or how long they 
went without food. When, in January, 1946, there was a blockade in 
the vicinity of Langres, I went out there, and I was sitting at the tele- 
phone about two o’clock one morning, and the telephone rang, and it was 
an American engineer out four stations west of there, between there and 
Dijon. He said: ‘‘When in hell am I going to get relieved?’’ I said: 
‘How long have you been out there, son?’’ He said: ‘‘Ninety hours.’’ 
He wasn’t particularly belly-aching about it; he just wanted to know 
when he was going to be relieved. I said: ‘‘I will have a man relieve 
you in the next five hours.’’ He said: ‘‘That’s O. K.’’ 

Now, after having served with and worked with the railroad men of 
eighteen countries, I want to say to you American business representa- 
tives, and railroad representatives, that I can safely say to you, without 
fear of successful contradiction, the American railroad man is the finest 
railroad man in the world, definitely, without question, and that the 
American type of operation is entirely the best that the world will ever 
see. 

They have learned something from us in Europe. They have learned 
how to turn an engine out of a terminal. They were only getting sixty 
kilometers, thirty-six miles, per engine, per day. Now they get hundreds. 
If we get less than 150, somebody hears about it. Well, at that ratio, they 
used five engines in place of the one we would use. 

Now, this is the final thing I want to leave with you. I am a whole 
lot like Judge Knox in respect to this. Let us not forget, ladies and 
gentlemen, the most basic reason why the American railroad system is 
the best in the world is the fact that, thank God, we still have and I hope 
we always will have, free enterprise and private ownership and manage- 
ment, as against state-owned and state-operated railroads in Europe. 


That is really the fundamental reason for our being better than they 
are. 


_ Iam sorry the time is short. You have been a delightfully atten- 
tive audience. I appreciate the opportunity to tell you how proud I am 
of the American railroad man, who served in eighteen countries abroad, 


and I shall continue to sing his praises as long as I have breath in my 
body. 








The Administrative Procedure Act* 


PRESIDENT HORACE L. WALKER: I don’t know of any one here who is 
better qualified to start the ball rolling than Commissioner Aitchison, if 
he would do it for us. He is probably more familiar with that Act than 
any man in this room and if he would agree to make a short statement, I 
am sure that discussion will follow. 

COMMISSIONER CLYDE B. AITCHISON: I have come to hear what you 
have to say about the Administrative Procedure Act, and not to tell you 
anything about it, except, of course, that it is something which has been 
passed by Congress, and it has to be taken seriously. The fact that Con- 
gress, despite all the efforts made, refused to exempt the Commission is 
evidence that we must all take a good serious look at things as we go 
on, and endeavor to comply in both letter and spirit with the provisions 
of the Administrative Procedure Act. 

I confess a degree of disappointment in two respects. First, the 
efforts to except the Commission were not successful. Second, you will 
recall I previously addressed the Association on a subject which is ecov- 
ered in part of your agenda today, namely, uniformity in the practice of 
the administrative agencies of the United States Government. I think 
that very much more could have been accomplished if some mandatory 
provision had been made whereby perhaps under the guidance of the 
Chief Justice, or of the Chairmen of the Judiciary Committees of the 
House and the Senate, or something of that sort, the various adminis- 
trative agencies could have been required to prepare and submit for the 
consideration and approval of the Chief Justice or the Committees of 
Congress, or Congress itself, uniform rules of procedure before the fed- 
eral administrative agencies. I think we could have worked out the job 
very much better ourselves than it could be done by an attempt to 
prescribe the so-called minimum code, or code of minimum procedural 
requirements. 

At the same time, I feel that we are entitled to a great deal of self- 
congratulation upon the fact that the bill which has been emerged is 
relatively as harmless as it is. When we contrast it with the series of 
bills which have been before us in the long series of years these matters 
have been under discussion, starting with the 30 or 40 or thereabouts— 
judge administrative courts, and the successive bills and the Logan- 
Walter bill finally emerging; then the three bills before the Senate 
Judiciary Committee considered by the Hatch sub-committee, and the 
Logan Bill and the Cellers Bill, and some of the others which have been 
considered, I think we are much to be congratulated. And what has 
emerged, I think must be considered as in a sense a gesture—it had to 
be. It was something which was considered necessary, and yet the ob- 
jectives of those who have been behind this recent legislation have 
changed from year to year and were not the same as inspired the 
original proposals long ago. We know as a matter of history that when 
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the first of these bills came along, the agencies which were then much 
in the public eye and were regarded as calling for some legislation of 
this sort, were not the same agencies which were in the public eye at 
a little later stage, and certainly were not the ones against which this 
legislation seemed chiefly aimed when recently this legislation met 
unanimous adoption by Congress. 

Now, throughout the legislative process we were assured repeatedly 
that, after all, this bill was not going to interfere with the normal pro- 
cesses of the Interstate Commerce Commission. We were chided for tak- 
ing the position that it did, and we were taunted to point out wherein it 
did make any change; and the statement was made repeatedly that the 
general practice of the Commission had been taken as a model upon 
which the bill was framed. Nevertheless, we have the Act, with the 
Commission not exempted, and we find there are many things in it which 
seem at first to make some change. 

First, we will lose control of the examining staff. Even our recom- 
mendations with respect to competency are not to be considered when 
their salaries are fixed by another body of the government. 

And the questions of interpretations which arise are almost in- 
numerable. I think that arises very largely out of the clumsy, obscure, 
bunglesome manner in which it was put together, and in using those 
rather severe terms of criticism, I am quite aware of the difficulty of 
the task of attempting to make a single short act applicable to the 
hundreds of administrative agencies in the country, and make it work. 
It was an impossible task the draftsmen undertook. In fact, it seems 
to me the best way to interpret this Act is to start with the last section 
and read it backwards, section by section. It would be more easy to un- 
derstand it if it was turned around in that way, because of the numerous 
exceptions and cross-exceptions and counter-exceptions. You read a 
section and think that it applies to a certain type of function of the In- 
terstate Commerce Commission, and yet when you look a little further 
you find there is an exception to it which completely changes the force 
of the first, you find an exception to the exception, and when it is all 
done you don’t know where you are. 

I think we will make a mistake if we assume that this tears every- 
thing up by the roots. I believe progress is to be made in giving force to 
the intent of Congress if we proceed a little slowly about making changes 
which are not obviously required. The necessity for them will develop. 
We will make mistakes. We will be corrected by the courts, and it may 
be found that we have acted wrongly in not making some changes. 

I happen to know from conversation with a number of federal 
judges that they look upon the new Act with a good deal of apprehension 
because of its obscurities and because they can see it will require a tre- 
mendous amount of interpretation. Eventually, to secure uniformity, 
this interpretation will have to be by the Supreme Court. 

The Attorney General is setting up an organization which is getting 
up a manual to implement the Act. The manual, which of course in a 
way is itself legislation by an executive agency of the government, is 
based largely upon the discussion of what was said on the floor of the 
House and Senate and the reports of the Committees on this and prev- 












28 I. C. C. PRACTITIONERS’ JOURNAL 





ious bills, and matters of that sort, some of which could have very little, 
if any, weight in the ordinary process of interpretation of a statute. 
But because of the authorship of the new manual, we will have to give 
it serious consideration, and it may require some changes. 

Now, we thought we had a pretty good working code of rules of 
practice. They were general rules, and while we intended to implement 
the special rules necessary in particular types of proceedings, for one 
reason or another we have not progressed with that project. The general 
rules have stood the test of time. They were adopted with the active 
assistance of a very fine special committee of this Association, consisting 
of Mr. Clarence A. Miller, Mr. John R. Turney and Mr. Wilbur La Roe, 
as the result of deliberations which lasted many days and repeated 
sessions at intervals, with time between for consideration. They were 
a good enough set of rules so there have been no substantial demands 
for a change in any of them. The only change which has been made 
since their adoption several years ago was one necessitated to comply 
with the general federal regulations as to Saturday closing. 

Personally, I think that we should take the rules as they stand as 
our base, and continue to enforce them until it is shown that it is im- 
peratively necessary to deviate from them. That process is one that 
we can’t strike off at a session such as this, or even, with a single com- 
mittee, with any degree of confidence that we are going to come out 
right. The requisite changes must be developed, as many of the fea- 
tures of the Commission’s procedure have been developed, case by case. 
I know that it is a method which a certain school of juridical science is 
inclined to scoff at, but after all, we are still going, and we are nearly 
sixty years old, and that has been our method, and some other agencies 
which applied other methods are not here now. That is my personal idea. 

As I said, I came here largely for the express purpose of hearing 
what might be said on this subject from the floor by members of the 
Association. I can say for the Committee on Rules and Reports of the 
Commission, of which I am a member, that we will expect in the future 
as in the past to have the active and very valuable services of the 
strongest committee that this Association can appoint. 

PRESIDENT WALKER: Thank you very much, Mr. Commissioner. I 
assure you I speak for the members when I say you struck a very sym- 
pathetic chord with us. We are going to do all we can in the future, as 
we have in the past, to uphold the Commission’s view on this subject. 

Is there anyone else who would like to comment at this time? 

MR. HERMAN B. J. WECKSTEIN: There is one question perhaps which 
Commissioner Aitchison, or some other Commissioner, may be of assist- 
ance to the law in clarifying what matters will come under the various 
distinetions—those pertaining to the public interest, or those of private 
interest—so that we might in our future dealings in attempting to comply 
with the new Administrative Procedure Act know what sections of the 
Act will be applicable. As the Commissioner said, we will have to ap- 
proach them with time and make the changes, but if somebody or some 
part of the Commission were to publish a preliminary statement as to 
rate matters or matters of convenience and necessity or reparation mat- 
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ters will be in Part I or Part II, it might assist us in complying with 
them. 

PRESIDENT WALKER: Well, I doubt if the Commissioner wants to ex- 
press an opinion on that subject at this time, although if he does, we’d be 
glad to hear from him. 

COMMISSIONER AITCHISON : Part I and Part II of what? 

MR. WECKSTEIN : The sections of the Act which affect public interest 
and must be published and those which affect private interest, as I un- 
derstand the Act. 

COMMISSIONER AITCHISON: I have the Administrative Procedure Act 
before me. I find no Part I or Part IT. 

MR. WECKSTEIN: The Act is not divided into parts, but provides for 
two different methods of procedure—those involving public interest and 
those involving private rights. 

COMMISSIONER AITCHISON : I think the Act contains its own definition 
of which is which. All I can do in answer to any such question is to 
refer the gentleman to the Act. 

MR. EDWARD A. KAIER: I think you will find the Act contains its own 
definition as to which is which. 

MR. CHARLES E. COTTERILL: Except when applicable to Commission 
practice. 

COMMISSIONER AITCHISON: I am reminded of a lawyer in Council 
Bluffs named Jim McCabe. When Jim was discussing something like 
this piece of legislation, and he would say: ‘‘It’s simple, simple; why, 
it’s as simple as the law of fixtures.”’ 

PRESIDENT WALKER: Mr. Cotterill, do you have anything to say on 
this Act? 

MR. COTTERILL: Well, it had been arranged, gentlemen, that three of 
us would introduce some discussion on the different aspects of this Act 
merely to get the ball rolling, and the portion that particularly inter- 
ested me is that about which I will speak for hardly more than five min- 
utes, but it ought to be of concern to non-lawyers as well as lawyer prac- 
titioners. 

It will be recalled that during the latter stages of the evolution of 
this new statute it has been made very plain by the United States Su- 
preme Court, and two of the statutory courts, that regardless of any- 
thing else said for or against an order of the Commission, it would be 
set aside by the court if, in the making of its order, the Commission did 
not provide what the court called sufficient explication and that in order 
to be valid the order in the first instance must be supported by not 
only ultimate findings but also that something in the nature of sufficient 
explanation as to how that result was reached must be contained. 

Now, that fundamental has been in terms incorporated into this 
new Act. It is made imperative by the terms of the Act that the Com- 
mission, and by the Commission I mean as well its examiners, or any 
division of the Commission, or the entire Commission, which they specify 
as the reviewing agent, must attach sufficient statement of reasons to 
support the conclusion reached that it would meet those tests, whether 
the issues be factual or legal. 
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At the same time the statute goes further and imposes upon the 
Commission the requirement that it shall make, as a part of the record 
before it, every contention that shall have been made by either side or any 
parties in the action. We used to use the term ‘‘record’’ as meaning 
the stenographer’s minutes, but this imposes upon the Commission that 
they include in the record to be put before them all the ‘‘contentions”’ 
of the parties. 

Plainly, since the statute further says that the Commission must 
respond to each contention deemed material, that it must in its explica- 
tion of its order identify and give explication of the reason why a par- 
ticular contention is upheld or overruled. That will naturally throw 
back to the members of the Bar before the Commission the requirement 
that they, on their part fulfill the additional requirement of this statute, 
namely, that they, themselves must present their contentions. That is 
particularly so since I suppose the Supreme Court is going to uphold it. 

Only a couple of months ago, a statutory court determined that 
there is generally applicable to the review of Commission proceedings the 
doctrine of appellate review. They said: ‘‘Truly, they are not an ap- 
pellate court, but nonetheless the principles of appellate review are ap- 
plicable.’’ Namely, you will not be heard in court as to the invalidity 
of the Commission’s orders on any ground which you had not previously 
presented to the Commission itself. The court will not listen to a par- 
ticular contention of invalidity unless that contention has previously been 
presented to and been passed upon by the Commission itself. You can’t 
walk around the block and take a look at the report and say: ‘‘ Well, I 
can take a poke at that one.”’ 

That will bring you, I think, to a final point of deliberation as to 
a question that is much closer to you than those, which is whether or not 
and under what circumstances are you permitted to review an order or 
denied the privilege of reviewing an order, dependent upon whether 
you have or have not sought administrative review by the entire Com- 
mission. 

Now, in broad terms you are all, of course, quite well aware of the 
usual point of view blocked out by the courts that you may not approach 
the court until you have exhausted your administrative remedy. It 
appears that in the Administrative Procedure Act, there is statutory 
authority for the Commission to entertain a petition for rehearing which 
it may act upon, but it is provided the filing of that petition does not, 
in itself, permit the rehearing of the order sought to be reviewed unless 
the Commission, of its own action, does so direct. The Act has intro- 
duced an entirely new course of thinking on that. 

It says that you may review judicially the action of a division of the 
Commission—and I use that in term of agencies—without the necessity of 
a petition for reconsideration, or by a review board of top structure of 
the agency, unless one or the other of two conditions are present—unless 
the agency itself has provided by general rule that the filing of a petition 
for reconsideration or review operates as a stay automatically, or it shall 
have in a special order so granted the stay. 
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You are seemingly not required henceforth to take the chance upon 
a successful effort to obtain an administrative review before you ap- 
proach the court. And yet, when you as practitioners think it through, 
is it not a very practical situation you are going to encounter? It is 
not until the division of the Commission has passed its first report and 
order that you begin to howl, by which I mean you begin to appreciate 
better what the administrative reaction was, either to your own or to your 
adversary’s contention, and then is when you want to begin to howl. 

I pose the question: How can you at one and the same time meet 
the requirement that you shall have previously presented to the Commis- 
sion a contention which you intend to rely upon in court, if need be, un- 
less you have undertaken review by the entire Commission itself? 

All that I have said, gentlemen, is purely introductory, to direct 
your course of thinking. It is perfectly obvious we are going in for a 
lengthy period of court review, particularly because of the flexibility 
of the Administrative Procedure Act. It is going to be tested out all 
along the line. Only a few weeks ago—it was in the course of my own 
experience in the review action of one of the statutory courts—the first 
question the presiding judge asked was: ‘‘ Are there any aspects of this 
order that the court need consider in the light of the new Administrative 
Procedure Act?’’ It is in their minds and in their thinking, and, conse- 
quently, those of you actively practicing before the Commission will, I 
suppose, wish most energetically to dig into these procedural and prac- 
tice matters, keeping an eye on the fact that your adversaries may be 
much more concerned about the thought of possible review than you 
are, and you will trap yourself if you don’t discharge your own duty 
to the Commission and develop contentions in a manner that allows them 
to be presented first to the Commission and made a part of the record 
before the Commission; and then, having made those contentions, it be- 
eomes the duty of the Commission to respond to them categorically and 
give its reasons for granting or denying the particular contention. 

What I have said is just introductory to the discussion. 

PRESIDENT WALKER: Thank you very much. 

COMMISSIONER AITCHISON: I was going to ask Mr. Cotterill, if I may 
do so in direct form, to give consideration in Section 10(¢c) of the Act, 
‘except as otherwise expressly required by statute.’’ 

MR. COTTERILL: Yes sir. I can only say that will be one of the ear- 
liest of the problems with which the court will have to wrestle. 

COMMISSIONER AITCHISON: Here’s the particular language: ‘‘ Except 
as otherwise expressly required by statute, agency action otherwise final 
shall be final for the purposes of this subsection whether or not there 
has been presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the agency otherwise 
requires by rule and provides the action meanwhile shall be inoperative) 
for an appeal to superior agency authority.’’ 

MR. COTTERILL: Now, I would say that in the term ‘‘except as other- 
wise expressly required by statute,’’ we will not find in the present 
Interstate Commerce Act any such requirement. 

MR. MILLER: How about Section 17? 
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MR. COTTERILL: There is no requirement. The Commission is given 
the authority to stay its orders. It may grant petitions for’ reconsider- 


og 
ation. The Commission has the power to grant reconsideration on its own i 
motion, I think. be 3 
PRESIDENT WALKER: Mr. Kaier, you seem to have something on your 
mind. Hon 
MR. KAIER: Mr. Chairman, I have in mind that when a petition for upc 
reconsideration of a division’s decision is filed, it is now mandatory upon Bal 
the Commission, under the Interstate Commerce Act, not under the Ad- of | 
ministrative Procedure Act, to postpone the effective date of the order. as t 
PRESIDENT WALKER: That is right. the 
COMMISSIONER AITCHISON : Section 17, Mr. President, Paragraph (9), 
robs the federal courts of jurisdiction in entertaining the suit unless the of 
application has been presented to the Commission. WI 
PRESIDENT WALKER: That’s my understanding, and I think Mr. Kaier the 
is correct in that it is mandatory to state in the order when a petition is Ba 
filed. 
MR. COTTERILL: I don’t think so. co 
PRESIDENT WALKER: I don’t think there is any distinction in the 
wording. to 
FROM THE FLOOR: The Commission doesn’t have to take any action, wh 
as I understand the statute. It automatically stays it for sixty days. of 
PRESIDENT WALKER: The Commission always makes that order, fer 
though. the 
MR. KAIER: That was an amendment in 1940. the 
COMMISSIONER AITCHISON: The section the President referred to is tes 


Section 17 of the Interstate Commerce Act. (Commissioner Aitchison 
then read the paragraph. ) Be 
MR. COTTERILL: It would be interesting, Mr. Commissioner, to have 


r 
your thought on this question. Granting that the statute gives to the a 
Commission the authority to entertain a reconsideration petition, is that in 
imperative under the statute before you? May I approach a court in pe 


the light of the Administrative Procedure Act? 
COMMISSIONER AITCHISON: I raised that very question, you may re- con 
call, in the all too brief hearing which I was accorded and which I was 


never permitted to complete, before the House Judiciary Committee, ps 
and pointed to the flat contradiction between the Interstate Commerce - 
Act, Section 17(8) and (9) and the Administrative Procedure Bill. I Wr 
I did this with a bit of emphasis, having been twitted for conjuring up ri 
contradictions. I said I thought there was an evident flat contradiction, m 
and nobody seemed to gainsay it. But it is my understanding that the 
insertion later of the words ‘‘except as otherwise expressly required by T 
the statute,’’ was for the purpose of meeting my objection. ea 
PRESIDENT WALKER: Mr. Clark, have you given any study to this Ww 
Act? ec 
MR. CHARLES CLARK: Very little, Mr. President. I was just think- ar 
ing of one thing. Suppose in the defense of an ordinary rate case we eX 
defend it along ordinary lines and it comes before the Commission and a a 
rate is prescribed. How would you have brought your point or conten- er 


tion to the Commission’s attention before the decision? 
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Normally, we would go to the entire Commission, and it will either 
grant a rehearing or deny it, and then we can go to the court. 

PRESIDENT WALKER: I think it is a constitutional question and can 
be raised at any time. 

COMMISSIONER AITCHISON : May I interject on that. I know that your 
Honor is—I beg your pardon—I know that your Honor is depending 
upon the case of Crowell vs. Benson, the Ben Avon Case, and the later 
Baltimore & Ohio Case, which involved confiscation. A District Court 
of the United States spent five days’ time, I think, hearing testimony 
as to value and confiscation. It took seventy-five pounds of testimony on 
the question. 

Now, whether or not those cases are now the law is, in the opinion 
of many of the best judges of the country, extremely questionable. 
Whether when the case gets up to the Supreme Court which flatly raises 
the point so strongly expressed by four of the nine justices in the 
Baltimore & Ohio Case, that such evidence was for the Commission and 
not the courts—whether the contrary rule will continue to be the law is 
questionable. 

At the latter part of your program at this session, you are going 
to be considering a so-called Phillips Bill, which has been circulated, and 
which provides for a review by the Circuit Court of Appeals instead 
of by the statutory court. If you have time to hear me, I may say a 
few words on that when the time comes. That bill is predicated upon 
the idea which was entertained by the eminent Senior Circuit Judges of 
the United States, plus the then Chief Justice of the United States, that 
testimony as to the confiscation ought to be presented before the Com- 
mission in the first instance. And when they were confronted with the 
Ben Avon and other cases and the Baltimore & Ohio Case, one of the 
great judges of the country twitted me because I said that under the law 
as it stood it was necessary that those questions should be tried de novo 
in the courts. He said: ‘‘I am amazed that you take such a position; 
perfectly amazed. Why do you do it?’’ I said: ‘‘Because of these 
cases where the courts have held that it should be done.’’ He said: 
“That is no longer the law. Those cases have gone out the window long 
ago, although haven’t been formally overruled.’’ I said : ‘‘ You gentlemen 
can overrule them, but I cannot. I have to submit my suggestion for 
your consideration upon the basis of the law as laid down in these cases 
until they are overruled.’’ So whether those questions of constitutional 
right and the like must first be presented to the Commission is still a 
matter in limbo. I think that must be admitted. 

MR. COTTERILL: In constitutional questions, don’t you run into this? 
There ig an action pending to review an order of the Commission in a 
case in which the government is involved, and it is denied that the order 
would cause any damage or injury, whereupon the moving parties in 
court offered witnesses to prove the amount and character of the damage 
and injury. Government counsel objected. The court left the bench, 
conferred, and came out, and the first question they asked was: ‘‘Is this 
a question of damage and injury based upon a claim of unconstitutional 
confiseation?’’ The reply to which was, ‘‘No.’’ ‘Well, then,’’ the 
court said, ‘‘the question is only one of damage and injury as it goes 
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to the right of a court of equity itself to entertain the action,’’ to which 
the counsel all replied in the affirmative. The court then said: ‘‘Now, 
that being so, will counsel tell the court what provision is made in the 
Commission’s organization according to which, when in an action of this 
kind the government denies the damage and injury caused? In what 
way does the Commission inform itself whether or not the order caused 
damage or injury which enables it to make that kind of a denial?”’ 

We were all paralyzed. There wasn’t anything we could say to the 
court about the procedure or plan of the Commission. Needless to say, 
counsel were able to get together and work something out in the nature 
of a stipulation that met the need of the moment. 

I lean to the Commissioner’s view that while those decisions which 
he stated are still on the books in a practical sense, it is better to think 
in the terms of taking advantage of the review proceeding in the Com- 
mission first. It is probably the safest course today, but be sure your 
record in the Commission shows what your contention was. 

MR. CLARK: Suppose you expose—you put in evidence in the de- 
fense of a case you are handling either testimony or a series of ex- 
hibits, and the Commission in its reports utterly ignores that evidence. 
You believe from the conclusions that they reached that they did not 
consider that evidence. Could you go to court and say there was a lack 
of due process of law because the Commission has not given attention 
or has ignored evidence, and to do that is the same as to deny a hear- 
ing? 

How could you raise that in the court if you didn’t go back to 
the Commission as a whole and say: ‘‘ Look, the Commission has denied 
me due process because it has ignored this evidence?’’ 

MR. COTTERILL: I do not think anything in the Administrative Pro- 
cedure Act precludes you from raising the question. The only thing is, 
is it imperative that you do so? 

On the earlier portion of your question, I think the new rule un- 
mistakably first imposes upon the Commission the duty of impressively 
setting forth in the papers the issues of fact or law upon which the party 
intends to rely. That is the first test which falls upon the practitioner. 

Then the Commission is compelled to make a categorical response to 
each of those issues and it must relate its ultimate conclusion to the 
reasons why it has upheld or discounted that particular contention. 
Failing to do that alone is ground for attack on the validity of the 
order. That alone is sufficient. 

Now, as to whether you should press your position before the Com- 
mission itself on review by way of complaint if the Commission has 
failed to discharge its duty, the safest course would be to go to the 
entire Commission first. I wouldn’t wish to take a chance in an action 
of that kind without giving the entire Commission the first chance of 
correcting the error. 

PRESIDENT WALKER: Mr. Zoll have you something you can add to 
this subject ? 

MR. ERLE J. ZOLL, JR.: I have just this thought, Mr. Walker. That 
is, from the point of view of the practitioners, what study I have made of 
the Act leads me to the conclusion there isn’t very much that a practl- 
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tioner needs to know about the Act to get along in any case that comes 
before the Commission. 

I haven’t a copy of the Act here, but I have written down what my 
recollection of the sections are. (Commissioner Aitchison furnished a 
copy of the Act to Mr. Zoll.) 

Section 2 deals with definitions ; Section 3 is the public information 
section of the bill; Section 4 relates to rule making and the procedure 
that the Commission shall follow; Section 5, adjudication. That is the 
legislative and the judicial functions of an agency. Section 6, ancillary 
matters, such as investigation by the Commission, subpoenas, denial no- 
tices; Section 7 deals with hearings; Section 8 with the decisions of the 
agency; Section 9 is entitled ‘‘Sanctions and Powers,’’ which is some- 
what general; Section 10 with Judicial Review; and Section 11 with 
examiners. 

Most of those things are directed to the agency in question, as I see 
it, and it puts a burden on the Commission already to conform its prac- 
tice to this minimum code of procedure, but as far as the practitioner 
himself is concerned, of course, he should know about it. I don’t mean 
that, but in the cases he is going to handle before the Commission, there 
isn’t a great deal that need concern him. 

I hope that is not heretical, but that is the way it looks to me. 

MR. J. VAN NORMAN: I would like to ask Mr. Cotterill his concept 
of these contentions that are apt to be raised as to whether a complain- 
ant in the proceeding would be bound by the contentions raised in his 
complaint, or whether it would be the contentions that would be par- 
ticularized any time before what is finally submitted before the Com- 
mission. 

MR. COTTERILL: I would say that from the standpoint of review the 
contentions should be made in the course of the proceeding subsequently 
to the complaint; that would suffice from the standpoint of review- 
ability. 

There is another aspect of this procedure that was supposed to 
be touched upon in the three-way discussion, but the man who was sup- 
posed to present it is not here. It is with reference to what kind of notice 
of hearing is required to be put out by the Commission. Under one con- 
struction of it, it requires the Commission itself, in a notice of hearing, 
to enumerate the issues to be dealt with at the hearing, and it expressly 
cautions against mere generality of statement in the terms of the statute. 
That would be insufficient. 

Plainly, therefore, it would seem that counsel, and by that I in- 
clude the non-lawyers as well, in fairness to the Commission and in fair- 
ness to their own clients, have got to overcome some of the tendencies 
which all of us have, and I know I have been one of the worst offenders, 
of letting a case develop as it goes along. I suppose that is due to the 
looseness of practice in court work, where you can make the case as you 
go along. You get thinking about the case about halfway to the jury, 
I guess, or even later on, and often it isn’t until you get to the Court of 
Appeals that you know completely what the case is all about. 

But apparently before the Commission, in safeguarding of rights 
and the fulfillment of obligations to the Commission itself, it is most 
certainly going to require us to be more meticulous in observing the 
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spirit of present practice rules of the Commission. We should be more i 
meticulous, I am confident, in the drafting of our pleadings, and most a 
certainly in any opening statements before the hearing officer, and cer- s 
tainly also in the course or at the end of the hearing before the officers t 
because we must give a statement of issues if we are not to file a brief. I 
Somewhere along the line we have got to begin sharpening up the case y; 
and I apprehend the date—it wouldn’t be far off—when conceivably 
there will arise cases where the entire Commission will say : ‘‘ We will not 
entertain, or at least grant your reconsideration petition to us because 
you didn’t raise the question before the division.’’ 

I realize the Commission is dominated by an overshadowing public 
interest which extends beyond the interest of the particular litigants and 
I suppose they would be sparing in the adoption of that point of view; 
but I can conceive quite likely that the Commission will come to the 
point of view that you have got to give the Examiner and the division a 
break. Don’t throw upon the entire Commission the whole load of deal- 
ing with your case. You meet the obligation at the threshold, in the 
pleadings, and from there on see that the issues are concretely drawn— 
at least cover it fully in the first brief. Give the Examiner a break and 
give the division a break, and if you don’t, you might be thrown back 
on your ears on the ground that you didn’t meet the requirements of 
stating your contentions. 

I am talking too much. I was only supposed to start this off and 
shut up. 

PRESIDENT WALKER: I am sure you will agree with me that these 
discussions have been very interesting, and I hope we all learned some- 
thing from them. 

COMMISSIONER AITCHISON: May I ask a question or two before you 
close? I think you all would be interested in following the manual of 
administrative procedure which the Attorney General is getting up. j 
So far he has served upon the various agencies manuscript copies of the 
interpretations of certain sections of the Act, but it is by no means 
complete. That will undoubtedly be available for general public use, 
and every practitioner should have one as a working tool. You will 
probably do well to get your Congressman to send you a publication 
just out: ‘‘Legislative History of the Administrative Procedure Act, 
79th Congress, Second Session, Senate Document No. 248,’’ which has the 
bills as they appeared at the various stages in the last two Congresses, 
and the debates and the statements made before the Committees. 

PRESIDENT WALKER: Thank you, Mr. Commissioner. I may say if 
you haven’t a Congressman, you can buy that document for 50c from 
the Superintendent of Public Documents, Government Printing Office, 
Washington, D. C. 

MR. KAIER: Mr. Chairman, may I ask Mr. Aitchison if he knows 
about when this manual will be available for distribution? 

COMMISSIONER AITCHISON: They have completed only three or four 
sections of it, and I imagine it will be some length of time. But I trust 
the Association will not leave this matter without a definite understand- 
ing of the extent it may be necessary for the Commission’s Committee on 
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Rules and Reports to confer with representatives of the Association, 
and that we may have a good, strong committee for the purpose. I 
suggest as a reward for his sins in having had something to do with 
the passage of the Administrative Procedure Act, that Mr. Clarence 
Miller should be reappointed a member of the liaison committee of the 
Association. 








The Childe Case and Its Significance to 
The Non-Lawyer Practitioner* 


(A Discussion of State ex rel Johnson v. Childe, 23 N. W. 2d 720) 
By Erte J. Zou, JR. 


MR. ERLE J. ZOLL, JR.: One of this Association’s class B Practitioners, 
Mr. C. E. Chiide, has for some years, represented carriers and shippers 
in proceedings before the Nebraska State Railway Commission. In 
1940, the Attorney General of the State of Nebraska brought action in 
the State Supreme Court referring to several of these Commission pro- 
ceedings in which Mr. Childe had appeared and charging that, in par- 
ticipating in these cases, Mr. Childe had engaged in the practice of law 
without a license. 

The Attorney General first sought judgment on the pleadings, but 
in an opinion rendered by the Nebraska Supreme Court in 1941, the 
Court held that the case would have to be referred to a referee for the 
taking of evidence, since the Court could not determine the character of 
Mr. Childe’s activities on the pleadings alone. 

In its opinion, however, the Court held that neither the State Legis- 
lature nor the State Commission could authorize non-lawyers to practice 
before administrative bodies if such practice amounted to practicing 
law. The Court held that it alone could authorize persons to practice 
law, that it alone had the power to say what constituted the practice of 
law, and that it could punish anyone for contempt if he presumed to 
practice law without a license. This is the generally accepted view 
in this country. 

The Court, after laying this foundation, said, and I am quoting from 
this 1941 decision of the Nebraska Supreme Court: ‘‘It is charged that 
respondent appeared before the Railway Commission in said matter in 
a representative capacity and performed certain acts including the 
preparation and filing of pleadings, the examination and cross-exam- 
ination of witnesses, the lodging of objections to the introduction of 
testimony, and the making of arguments in support of position taken by 
those whom he represented. While these functions are generally in- 
cluded in the routine duties of a practitioner of the law, they are not 
conclusive when performed outside of court, unless it be shown that 
legal training, knowledge, and skill were required in their exercise. 
As was said in the Barlow Case, laymen may prepare simple, elementary 
documents of a routine character. A layman may also advise persons 
as to matters of business although minor legal questions be incidentally 
involved, where the legal training, knowledge, and skill required are 
not beyond the range of the average man. * * * 





* This case was discussed at the 17th Annual Meeting of the Association of 
1. C. C. Practitioners, New York City, October 4, 1946. 
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It is necessary in order to sustain a conviction for contempt that 
evidence be adduced showing that legal training, knowledge, and skill 
were required in the performance of the acts with which respondent is 
charged when such acts were performed outside of Court.”’ 

The case was then referred to a referee who took evidence as to Mr. 
Childe’s work before the State Commission, after which the Supreme 
Court last July 12, rendered its second decision, holding by a divided 
vote that Mr. Childe had engaged in the practice of law without a license, 
and fined him $20 and costs. 

The Court described the issues involved in the cases in which Mr. 
Childe had appeared before the Commission and the legal procedures 
which were followed and said (quoting from the second decision) : ‘‘ We 
conclude that in the proceeding before the Commission involved herein, 
and the part taken by the defendant in his conduct thereof, there was 
involved a need of legal training, knowledge, and skill, and constituted 
the practice of law. It was particularly required in the drafting of 
the petition, in the interpretation of the legislative powers with which 
the Commission was clothed, in determining the power of the Commission 
to make the order, in the making of a record in contemplation of ju- 
dicial review, in establishing the legal qualifications of witnesses to tes- 
tify and the technical proffer of testimony in conformity to legal stand- 
ards. In performing such services and others noted in this opinion in 
a representative capacity without license to engage in the practice of 
law, the defendant engaged in the illegal practice of law within the 
meaning of the rules announced in the former opinion in this case.’’ 

That this decision in Nebraska is an important and a most unfor- 
tunate one, from the standpoint of the non-lawyer who practices before 
administrative bodies, is self-evident. As I see it, the result of the 
decision is simply to make it unlawful for non-lawyers to practice be- 
fore the Nebraska Commission. 

There is one other point that I would like to interject at this point. 
The Interstate Commerce Commission, as you know, sets hearings in 
Omaha, Nebraska. Now, with that in mind, I would like to read three 
sentences from this decision, and while I read them, think of what the 
situation would be as to a non-lawyer appearing before a hearing of the 
Interstate Commerce Commission held in Omaha: ‘‘The power to define 
what constitutes the practice of law is lodged with this Court. The 
sole power to punish any person assuming to practice law within this 
state without having been licensed to do so also rests with this Court. 
It is the character of the act and not the place where the act is per- 
formed that constitutes the controlling factor.’’ 

That is the practice of law, and if a fellow practices law in Omaha, 
Nebraska, before the Interstate Commerce Commission, there is author- 
ity in that opinion which requires that he be a lawyer. 

_ The Court holds that a practitioner, if he is practicing law, must 
in that event be a lawyer, and it is up to the Court to say what prac- 
ticing law amounts to. The Nebraska Court holds that the Legislature 
cannot authorize non-lawyers to practice before an administrative 
agency, and the agency itself cannot by rule permit a non-lawyer to 
practice before it, because such practice constitutes the practice of law. 








I. C. C. PRACTITIONERS’ JOURNAL 





Now, what is the significance of this decision elsewhere than in 
Nebraska? Clearly, what the Nebraska Court has held, the courts in 
other states hold, and all it takes is an action brought by the state au- 
thorities themselves. If other courts take the same view as the Nebraska 
Supreme Court, it will not be enough to get state legislatures to pass 
laws permitting non-lawyers to practice or to get state Commissions to 
adopt rules admitting non-lawyers as practitioners. But, if the state 
legislatures and Commissions can be persuaded expressly to authorize 
practice before administrative bodies by those who are not lawyers, then 
that expression of policy may be respected by other authorities in the 
state and may, therefore, serve as adequate protection for the non-lawyer 
practitioner. 

But, as I see it, I repeat, even if these protections are secured, 
there is nothing to prevent a state court from holding that practice be- 
fore state Commissions constitutes the practice of law and that it is 
forbidden save to lawyers. 

That leads me to my next point which is this: A number of local 
bar associations are today actively engaged in efforts to outlaw admin- 
istrative practice by non-lawyers, and it behooves this Association and 
it behooves the members of this Association individually and through 
our local chapters, and through our committees, to combat these ef- 
forts and to take affirmative steps to win recognition from state legis- 
latures and Commissions. 

In the State of New York, and in New York City and Chicago, the 
unauthorized practice committees of the local bar associations have been 
particularly vocal in their belief that practice before administrative 
agencies amounts to practicing law. They are continually making ef- 
forts to curtail the functions which non-lawyers may discharge so that 
as a practical matter, practitioners before administrative agencies would 
have to be lawyers. 

In Indiana, the Public Service Commission prohibits practice by 
non-lawyers under the State Motor Carrier Act. A revision of the Com- 
mission’s rules governing all practice before the Commission is now in 
progress, and this Association’s Subcommittee on Practice Before the 
Indiana Commission is now trying to prevent a non-lawyer provision 
being incorporated in the new general rules. 

Bills have been introduced in a number of states in the past few 
years which would prohibit non-lawyers from practicing before the 
state Commissions. This has been done to my knowledge in Indiana 
and California. So far, the bills have, for one reason or another, failed 
of passage. 

In Virginia last year, the state bar association tried to get the State 
Corporation Commission to amend its rules to exclude non-lawyers from 
practicing before the Commission. A hearing was held and the proposed 
amendment was rejected. 

In the past three years, the problem has arisen in various ways in 
other states, including Illinois, Ohio, Massachusetts, Minnesota, Mis- 
souri, and Pennsylvania. There may be others. 
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Nor should I limit the danger to the states only. As you all know, 
the matter of appearances before federal administrative agencies was 
covered in the new federal Administrative Procedure Act which recog- 
nizes the right of such agencies to permit non-lawyers to represent 
others in matters arising before the agency. The House Committee 
explained that it was not intended by that provision to authorize agen- 
cies to permit non-lawyers to practice law where that would be con- 
trary to law. 

The position of the non-lawyer practitioner seems fairly well as- 
sured as matters now stand before the federal bodies, but there is a 
new development on which we must all keep our eyes, which is this: 
The American Bar Association has formed a new Section on Adminis- 
trative Law, and I would like to read to you several paragraphs from 
an article in the August, 1946 issue of the American Bar Association 
Journal which describes this new section and its plans. 

‘‘An important part of the year’s work for the section will be par- 
ticipation in legislation respecting the admission of lawyers and lay- 
men to practice before administrative agencies. Bills on this subject 
are now pending in the Congress, and interest runs high in the pro- 
fession. 

‘*Even more than the Administrative Procedure Act which recently 
became law, the practice act proposals touch vitally the professional 
interest of all lawyers. Neither the Prior Special Committee nor the 
House of Delegates has as yet taken a position with respect to any of 
the pending measures. They are now under intensive study in the new 
section of administrative law. In this connection, the section will ul- 
timately arrange to work in cooperation with the section on Admission 
to the Bar and the unauthorized Practice of Law Committee of the 
American Bar Association and with the similar committees in the state 
and local bar associations. 

‘*With the passage of the federal Administrative Procedure Act, it 
is to be expected that state legislation will be proposed in many of the 
states in the legislative sessions to begin in the coming calendar year. 

“‘Several states have already adopted administrative procedure 
statutes; presumably there will be a tendency to propose state legisla- 
tion along the lines of the federal act.’’ 

I doubt very much that any comments from me are necessary to 
ae home to you the possibilities of this new section of administrative 
aw. 

The Childe Case is obviously of great interest to Mr. Childe and 
other Nebraska practitioners, but it is also of great interest and signi- 
ficance to all other non-lawyer practitioners. I hope that this case brings 
home to the class B practitioners of this Association, that Bar Associa- 
tions and other groups are now attempting, more than ever before, to 
prevent non-lawyers from appearing in a representative capacity be- 
fore state and federal Commissions. Members of the Association should 
know that the situation in the states is not improving and should realize 
that the passage of the Administrative Procedure Act does not mean that 
the question of federal practice is forever at rest. 
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The committees and subcommittees of this Association are endeavy- 
oring to cope with the problem. In fact, their efforts will undoubtedly 
have to be intensified in the near future. This is a subject in which all 
of us have a real interest and if any class B practitioner for whom 
our efforts are being made, or class A practitioner for that matter, has 
any suggestions that would help your committees, they would be most 
welcome. That is all I have to say on the Childe Case. 

CHAIRMAN WALKER: I am going to ask you to lead the discussion on 
the Childe Case, Mr. Zoll. Any discussion from the floor on this im- 
portant subject? 

AUDIENCE: How can the conflict between The Interstate Commerce 
Commission which affirmatively admits laymen to practice, and the 
court ruling, ultimately be resolved—I would like to get Mr. Zoll’s slant 
on that. 

CHAIRMAN WALKER: Can you answer that, Mr. Zoll? 

MR. ZOLL: I can repeat that that is the $64 question. Whether it be 
a burden on interstate commerce for a State to interfere in this field or 
whether the federal government has already occupied the field to the 
exclusion of the states-—-there are two possible grounds. 

AUDIENCE: Doesn’t it come down legally to the question of whether 
the practice of law within the confines of a State, whether in a federal 
case or a State case, is a matter within the jurisdiction of State sov- 
ereignty? Isn’t that the ultimate question? 

MR. WILBUR LA ROE: Mr. Chairman, I think it is, but I have never 
heard of a lawyer being prosecuted or fined for trying a case in the 
federal court when he hadn’t been admitted to the state court. That 
is done frequently. I have done it myself, and I don’t think it ever 
occurs to a lawyer arguing a case in the state of Kentucky before the 
federal court as to whether the State of Kentucky has ever admitted 
him into practice. 

MR. J. VAN NORMAN: Mr. Chairman, of course, I don’t mean to say 
that the question is free from doubt, but it seems clear to me that one 
who is practicing before the Interstate Commerce Commission at a 
hearing within the confines of a given state is not practicing law in 
that state, as that term is generally understood. He is practicing before 
a federal agency that has authority—statutory authority—to admit him 
to practice before it. 

As the Chairman has just said, none of us ever consider when we 
go to the federal courts in the various States asking to be admitted to 
practice law in that state. We are sworn in at the Bar of that partic- 
ular court, but that is all. The state has nothing to do with it. I think 

the state has nothing to do with it. 

MR. LA ROE: I would like to make this point on that, Mr. Chairman. 
I am inclined to agree with Mr. Norman, and I don’t wish to seem to 
argue against him because I am all in sympathy with the attempt to pro- 
tect the non-lawyer practitioner, but I think there is one phase we 
are going to be up against; namely, that when I go into Indiana, 
naturally I am in a court to argue a case. That federal court admits 
me, and there is between the courts a certain degree of comity where- 
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by they don’t interfere with each other in that matter. If you are ad- 
mitted to a federal court, the state court would not think of interfering 
with that admission, even if it is within the state of Indiana, because 
the State court at least, as a matter of comity, does not interfere, but I am 
not sure that we are correct in relying on that proposition, because 
when a non-lawyer practitioner in Indianapolis starts to give legal ad- 
vice to a citizen of Indiana, in the matter of an Interstate Commerce 
ease involving Interstate Commerce law, then the State of Indiana 
begins to assert its police power, and it says, ‘‘We are going to protect 
our citizens in this state against having legal advice given to them by 
anybody whom we consider unqualified.’’ 

‘“Now, we admit that it is a federal matter, but even in federal mat- 
ters, we are entitled to protect the citizens of our state against having 
legal advice given to them by non-lawyers in the same way that we are 
entitled to protect the health of our people by preventing non-doctors 
from practicing medicine.’’ Now, that is the argument that is going 
to be made. I don’t know how it will be resolved, but I think we are 
on a little dangerous ground if we assume that because a state court 
recognizes admission to a federal court, they will necessarily recognize 
the right of a non-lawyer to advise on legal questions the citizens of their 
own states. 

MR. NORMAN: Mr. Chairman: I think we ought to hear from Com- 
missioner Aitchison. 

COMMISSIONER CLYDE B. AITCHISON: I think that there is really con- 
siderable force to what Mr. LaRoe says. Let us trace this through a 
little bit. 

The federal power to go into the State of Nebraska with its agencies 
and exercise the power to hear and adjudicate controversies within that 
state, to commandeer the books and papers of the citizens of the state, 
to require their presence as witnesses, and so forth, all must spring 
from a grant of power in the Constitution. In the case of the federal 
judiciary, of course, that is provided for by the grant of power to Con- 
gress to create a Supreme Court and certain inferior courts. 

With respect to the Interstate Commerce Commission, we look to the 
Commerce clause of the Constitution, and we find that clause has been 
implemented by a statute. There is carried with the clause and laws 
enacted under it an extremely wide grant of power, and that grant was 
made by the State of Nebraska and all the other states, to do whatever 
is necessary fully to carry into effect the purposes of the Commerce 
Clause of the Constitution, broad as it is. Anybody who thinks to the 
contrary has only to go back to the old case of Brown vs. Maryland by 
the great Chief Justice, Marshall, 12 Wheaton 419, which is still basic 
law, to see the breadth of the power, and how even the taxing power of 
the state has to yield to the exercise of the commerce power of the Con- 
stitution. 

But it does not follow that every act which concerns itself with in- 
terstate commerce necessarily has passed from the power of the State, 
particularly when the statute which Congress has enacted is silent— 
and I must interject: it is to Congress and not to the courts that com- 
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merce power is committed. When any statute implementing the Com- 
merce Clause is under consideration, we must turn to that statute to 
see its breadth and find out whether or not Congress, by exercising its 
undoubted power under the Commerce Clause, has excluded the States 
from all action in respect of a particular situation. 

Now, let us look at the statute in this case. Perhaps, I ought to 
say as the citizens of New York do, ‘‘ Well, let’s look at the record.’’ 

The Commission is authorized in the Interstate Commerce Act to 
promulgate reasonable rules and regulations relating to admission to 
practice before it, and is authorized to impose a reasonable fee for such 
admission, and such fee should be taken into the Treasury of the United 
States, which procedure is provided in Section 17, Paragraph (12) of 
the Interstate Commerce Act. The certificates of the Commission ad- 
mitting persons to its bar authorize the named individual to practice 
before the Commission. 

The question which Mr. LaRoe raises is certainly one which is 
worthy of very serious consideration, namely, whether a particular act 
done in an office of a practitioner in this state is equivalent to an ac- 
tual practice before it, that is, before the Commission, and thereby is 
given the protection of the aegis of the Commerce Clause of the Con- 
stitution or is left to the State to deal with. I don’t think the question 
is by any manner of means solved. 

MR. NORMAN: Mr. Commissioner, when he is doing what you have 
just stated, isn’t he practicing before the Interstate Commerce Com- 
mission ? 

COMMISSIONER AITCHISON : That is a question which ultimately some 
court must pass on. 

CHAIRMAN WALKER: You have raised a very grave doubt in my 
mind on the subject. 

MR. WILLIAM E. ROSENBAUM: With respect to the traffic manager who 
has never applied for admission to practice before the Interstate Com- 
merce Commission, but yet hardly a day arises but somebody may ask a 
question pertaining to the lawfulness of their actions and some other 
things pertaining to transportation. Now, let us take the decision in 
the Childe Case. This particular traffic manager will represent an in- 
dustry in Omaha. He has put up to him the question of the lawfulness 
of some practice of a railroad. He attempts to answer it. It would 
seem that he would be guilty of unlawful practice of law in the State of 
Nebraska, and not being admitted to practice before the Interstate Com- 
merce Commission, he does not have the protection of the Interstate 
Commerce Commission. Is that right? Is that my understanding of the 
probabilities of the Childe Case? 

MR. ZOLL: Your point isn’t quite clear to me, Mr. Rosenbaum. 

MR. ROSENBAUM: Well, just say that John Smith is traffic manager 
of some foundry company located in Omaha. He has never applied for 
admission to practice before the Interstate Commerce Commission. He, 
therefore, at least in practicing before the Commission has no right to 
represent anyone but the firm by whom he is employed. But, would he 
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have the protection of the Interstate Commerce Commission by not being 
admitted to practice in answering questions pertaining to interstate 
ecommerce that are not before the Interstate Commerce Commission ? 

Now, assuming all the time that this man is located in Omaha, Ne- 
braska, he is not admitted to practice in the State of Nebraska, he is 
not admitted to practice before the Interstate Commerce Commission, 
and yet every day he might be considered as practicing law in behalf 
of the firm by whom he is employed as traffic manager because he is 
always answering questions pertaining to interstate commerce covered 
by the Interstate Commerce Act. 

MR. ZOLL: Well, the language of the Childe Case is terribly broad, 
but I think as a practical matter, that is a question which would never 
arise. Now, whether he is protected under the language of the statute 
of the Childe Case, I doubt it. 

COMMISSIONER AITCHISON: Mr. Chairman: I would like to complete 
my answer to Mr. Norman. While the question as to whether the act 
will be practicing before the Commission is, in my judgment, essentially 
a judicial one, it is a question which arises under the Constitution and 
laws of the United States, and the decision of the state Supreme Court 
would not have any binding effect in interpretation of it. It is a ques- 
tion which ultimately must be decided by a federal court. The state 
Supreme Court, however, has apparent finality with respect to the 
Childe Case because Mr. Childe’s practice complained of was before a 
State, and not a federal agency. 

MR. ERIC E. EBERT: Mr. Rosenbaum’s question presupposed that the 
traffic manager first of all was not a practitioner, secondly, was not act- 
ing in a representative capacity because he was a salaried employee 
of this individual company. Now then, let us take a little different case 
of a Traffic Commissioner of some Chamber of Commerce of a city 
who was asked by one of the members of the Chamber of Commerce to 
study a certain rate situation and inform him whether he believes, in his 
judgment and experience, that they would have a fairly good ease if 
they were to file a complaint with the Commission. There you would 
have a practitioner admitted to practice by the Commission, a non-lawyer 
and you would have him acting in a representative capacity, I take 
it, even though he would be a member of the Chamber. There is a case 
now, it seems to me, which presents a clear-cut question as to whether 
in giving that advice within a state and involving the Interstate Com- 
merece Act and construction, and so on, he would be susceptible to the 
prosecution of the state and to punishment. 

MR. ROSENBAUM: Well, I don’t know. After all, he said before, you 
are speaking of cases before the Commission. Now, this wouldn’t be a 
ease before the Commission. 

MR. HERMAN B. J. WECKSTEIN: In line with what Mr. Ebert and Mr. 
Rosenbaum have said, it might be well for their committee to look into a 
case now pending in the state of New Jersey in which one of these in- 
dustrial traffic managers who is a free-lance representative, appearing 
for industry in matters before the Interstate Commerce Commission 
and the National Labor Relations Board, is being charged with the 
unlawful practice of law. 
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MR. ZOLL: I would like to refer to that. 
MR. WECKSTEIN : I should be glad to send it to you. 

COMMISSIONER AITCHISON : I don’t like to take too much time of the 
Association, but I think it is possibly open or opportune now to call to 
the attention of the Association something which is more rampant than 
anything involved in the Childe Case. I have in mind abuses which 
the State of Nebraska might itself very well have taken cognizance of 
and attempt to do something about, because they occur within the 
boundaries of that state. That is this business of barratry on the part of 
people who are not practitioners before the Interstate Commerce Com- 
mission or before the State Commission, whose common business it: is to 
tour the country, fly-by-night, signing up shippers and consignees on 
tricky forms, collecting fees, and while not undertaking themselves to 
appear and prosecute overcharge or reparation cases by complaint be- 
fore the proper tribunal, undertake to underwrite the prosecution of 
such proceedings before the state and federal authorities. 

Some of these people who are touring the country ought to be 
under indictment as common nuisances and frauds—but they are hard 
to catch. We have sent our special agents to find some of them. We 
know they exist, and some of them who have applied for permission to 
practice have been turned down because of their moral character. 

It seems to me that the states might very well devote a little bit 
of their time and energy to the protection of their citizens from that 
sort of fraudulent device. 

CHAIRMAN WALKER: That is a very timely statement, Mr. Commis- 
sioner. Any further discussion on this subject? 

(No further discussion. ) 






















Practice Before State Regulatory Bodies* 


MR. R. A. ELLISON: I would like, Mr. Widell, the privilege of dis- 
cussing some features about the report that do not appear in the printed 
proceedings. 

CHAIRMAN C. E. WIDELL: Yes, I am sure that will meet with approval, 
Mr. Ellison. 

MR. ELLISON: After hearing the very excellent presentation by Mr. 
Zoll on the Childe Case, I feel that the members will appreciate the im- 
portance of some real constructive work on the part of these special 
state committees in a number of different directions. If this work is 
not done, it occurs to me that our Association may eventually perish. 
I realize that that is a somewhat strong statement, and I should go a 
little further and explain just what I mean. 

Mr. Zoll has touched upon the prohibition presently existing in 
certain states against the non-lawyer practitioners and that also runs in 
some few cases to the lawyer practitioner who does not have the right to 
practice before the Supreme Court of the particular state. I draw 
particular attention to what is now before the State of Indiana—that 
is the proposed rules of Public Service Commission of Indiana upon 
which our state committee in that state is working. 

They have promulgated certain rules that—as I read them—would 
not only prohibit the non-lawyer from practicing and appearing before 
the Indiana Commission, but would also prohibit the lawyers not priv- 
ileged to practice before the state Supreme Court. 

I will go still further than Mr. Zoll with respect to Virginia. That 
really originated from a proposition by the attorneys in Virginia at- 
tempting to hold the practice within that state unto themselves, and that 
would, likewise, prohibit the outer state attorneys from practicing be- 
fore the state Commission in Virginia. 

The plans of the Bar Association are set forth in the current Sep- 
tember JouRNAL of this Association, and I bring to your attention pages 
912 to 914 of that issue from which I feel it is clear that a drive is 
to be made by the Bar Associations in the various states and possibly as 
regards the Interstate Commerce Commission. 

Now, should the majority of the states prohibit practice by non- 
attorneys before their Public Service Commissions, I pose the question: 
What good purpose would be served by this Association? Right there 
I think such is worthy of the consideration and attention of every mem- 
ber of the Association of Practitioners before the Interstate Commerce 
Commission. 

As I see it, if the practice is held strictly to attorneys through the 
land, then certainly no good purpose shall be served by this Association. 





*A discussion at 17th Annual Meeting, New York City, October 4, 1946. The 
report of Mr. Ellison’s Special Committee appears at pages 894-5 of the September, 
1946 issue of the JouRNAL. 
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Before I conclude the report of the Subcommittee, I would like to 
explain, in a measure, how we went about selecting and presenting to 
the president of this Association for appointment the members in the 
various states. 

First, we attempted to distribute the members as well as we might 
over the state, but making a special attempt in every instance to secure 
a member of the state committee located in the capital of the state. 
Both class A and class B practitioners were selected. As the Septem- 
ber JOURNAL, and the printed report of this program show, certain 
members selected had not accepted the appointment at the time that 
our report was made on August 21. Correspondence has been continued; 
some of them have now accepted, and in other cases, they have declined 
to serve, and we are attempting to secure other members in those par- 
ticular states in order that we will have a full committee in each state. 
We desire, where it is possible, to have a minimum of three. Following 
that, and as the report of the committee shows, we are hoping to work 
out a program with the National Association of Railroad and Public 
Utility Commissioners. The committee has had a meeting with Mr. 
Hamley in Washington, and he is agreeable to such a program. but of 
course, he could not approve it. He must submit it to his Board of 
Directors, and we hope eventually to secure from that Association au- 
thority to have appointed a committee to work with us on a cooperative 
basis. 

I would like to draw special attention to other matters pertaining to 
this, having to do with educational assistance to be received from the 
chapters, and if this program can be made effective—and I think it can 
—then we should at least, in the majority of cases, forestall the efforts to 
bar the non-attorney, and in particular in some cases, the attorneys in 
practice before these state utility commissions. 

Prior to this meeting, the members of this subcommittee had ad- 
dressed those members selected in the various states, suggesting a meet- 
ing be held here following the adjournment of the Association meeting. 
We find that there were only seven members of those state committees 
here, and feeling that we cannot get a proper cross-section, it is deter- 
mined that we will not hold a luncheon today, but we will continue our 
efforts through correspondence with the members of the State Com- 
mittees. Probably, in some representative state at a later date, we will 
hold a meeting, and we hope that that shall not be very long away. 
Thank you very much. 

CHAIRMAN WIDELL: Thank you, Mr. Ellison. Is there any discussion 
on this subject or do you want a motion on receiving the report? I 
think it is a very interesting report. It affects primarily those whom 
we call non-lawyers or class B practitioners. 

MR. ERIC E. EBERT: I have nothing to say other than this: that it 
is disappointing to find there are so few here since the Chairman, I 
think, very wisely had in mind getting the group together. Without 
liking to take exception by implication or otherwise to his power of de- 
cision to have no such meeting, I would like to say that, if the meeting 
of the Association as a whole adjourns here in ample time here this 
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afternoon, it is conceivable that perhaps the small group that is here 
might be able to get together advantageously for a few minutes and 
canvass the situation and perhaps make a little further progress. If 
the Chairman thinks well of that, I would ask the Chair to make such 
an announcement. I mean it is a suggestion to him if we break up in 
time. 

MR. ELLISON: I should be happy to make that arrangement, and 
with the consent of the other two members on the committee, Mr. LaRoe 
and Mr. Rosenbaum, I am entirely willing myself to stay here and do 
anything and everything possible at that time. 

As I said yesterday, I counted noses, as it were, and there are only 
seven here that have been appointed on the state committees, and I was 
counting Mr. LaRoe, Mr. Rosenbaum and myself in the seven. It just 
didn’t seem to me that we had enough to give us a panel that we would 
have liked to have at this time, but yet, they may have—those other 
four—have some ideas that would be profitable to the committee, and I 
for one, shall be happy to stay with anyone that will be willing to do so. 

CHAIRMAN WIDELL: Is there any other viewpoint on that of those 
directly involved in it? 

If I may make this remark, I was honored by finding my name as 
chairman of the Tennessee State Committee, and I think perhaps with 
others I have accepted, but not in time to catch that little asterisk, but, 
of course, I will be happy to serve because I would just like to make 
a remark that would be helpful to others in other states as affecting me. 
But my own opinion is that perhaps, in view of the newness of the sub- 
ject and perhaps we are depending upon the committee itself—Mr. El- 
lison, Mr. LaRoe and others—to develop this for us, that it might be 
well to defer, I think, any active meeting or consideration of it, pend- 
ing the results of this Association meeting and the report to the various 
state committees. 

First of all, there will have to be the great response from the state 
committee chairmen as well as the members of the committee. Fortun- 
ately, in Tennessee we have a splendid committee of the other two— 
Alonzo Bennett of Memphis and E. Del Wood of Chattanooga. 

MR. WILBUR LA ROE: Mr. Chairman, I think you overlooked the fact 
that Mr. Ellison made a motion that the report be received and that it 
was duly seconded. 

CHAIRMAN WIDELL: Thank you. Are you ready to vote on that? The 
motion was made and seconded that the report be accepted. All in 
favor say ‘‘aye’’; those opposed? Received. 

May I just make this remark in connection with Mr. Ellison’s re- 
port. He spoke of the need of chapters. Well, if we are to do anything 
with this subject that has just been discussed, we will need chapters all 
over. I mean not only local chapters, but there will have to be a strong 
cohesive action by local chapters within a state. 

Now, the mere fact that one is a practitioner, has that privilege 
before the Interstate Commerce Commission, carries with it tremendous 
weight on the state commissions. So that regardless of the states where 
the question has not been settled, if it is merely announced that one is a 
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practitioner—a registered practitioner—before the Interstate Commerce 
Commission, it is sufficient to admit before the State Board—at least 
that has been my experience in all the State Boards of the South—but 
it hasn’t the—the proposition, of course, goes further. 

I shall, therefore, ask the committee to pursue this subject faith- 
fully and immediately, because the state legislatures are meeting again, 
and we never know when the question will be raised before our state 
legislatures by the state Bar Associations. 

MR. ELLISON: Mr. Widell, it might be of interest to you and the 
members to know that we availed ourselves of the chapters and the 
regional vice-presidents also in selecting those to serve on these state 
committees, before any names were submitted to the president of the 
Association for appointment. The chapters were very much interested, 
and I can also say that for the regional vice-presidents, and those who 
have been approached for appointment generally have been enthusias- 
tic about what they anticipate, and I believe that we will eventually 
have state committees that will work and progress the matter that was 
set out for this committee to do. 

CHAIRMAN WIDELL: I think we have been rather lax—even on my 
own part—I think we have been lax in the formation of local chapters, 
because there is no reason why in Tennessee there should not be strong 
representation in the large cities, and then we might have—as it were— 
a sort of a state regional chapter to look after state matters before the 
state Commissions. 
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Remarks of R. Granville Curry, Newly Elected 
President of Association of I. C. C. Practitioners 


I appreciate very much the kind words that were said about me and 
Iam grateful for the great honor that has been bestowed upon me today. 
It brings to me, however, a sense of humility as I think of the splendid 
record that has been made by my predecessors, and the grave respon- 
sibilities entrusted to me. 

Mr. Justice Holmes once said: ‘‘ Undoubtedly, the greatest glory of 
human society is that team play pushes its leaders far beyond what they 
could be or do alone.’’ I am encouraged by that statement. I am count- 
ing on your cooperation and support, and I am looking forward to work- 
ing with you and for you. 

We are to be congratulated, I think, upon having with us at this 
convention, the Dean of the Interstate Commerce Commission, and the 
godfather of this Association. I refer, of course, to Honorable Clyde B. 
Aitchison. We are looking forward to a continuation of his unflagging 
interest and his unselfish help. 

We are also to be congratulated upon the highly interesting and 
instructive meeting that we have had here under the direction of our 
able retiring President, and we are highly appreciative of the splen- 
did work and the unexcelled entertainment afforded by the Committee on 
Arrangements, of which Mr. Hiltner is the Chairman. 

We have before us many problems. Working together on these, I 
believe we can do much to forward the principles and ideals of our As- 
sociation. 

The time is getting late, and it would be inappropriate to do more 
than sketch-a few of the problems we have before us. Some of them are 
old and familiar. 

First, a problem of paramount importance is doing what can prop- 
erly be done to bring about the selection of able, industrious, and fair- 
minded men to fill vacancies on the Interstate Commerce Commission. 

Another matter of importance, and one which was discussed at 
length this morning, is to aid in a better understanding of the important 
services of non-lawyers before the Interstate Commerce Commission and 
other administrative agencies, and to guard against legislative or other 
steps designed to bar them from practice before such agencies. 

The third point of importance is the matter of giving intelligent and 
practical aid to the Commission in the many problems of procedure 
= are almost certain to arise under the Administrative Procedure 

ct. 

A fourth point is the importance of being alert to legislative or other 
suggestions which might threaten the non-political position of the Com- 
mission as an independent agency. 

We should also be alert to any plans or any steps that might in- 
terfere with the basic functions of the Commission in the public interest, 
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and in that connection, an important consideration is in respect to court 
review of the Interstate Commerce Commission decisions. 

Fifth, it seems to me that a matter of great concern is the encour- 
agement of local chapters with a view to making them a more vital in- 
fluence in our Association. We should make the individual members 
feel that each is needed in the affairs of this Association and can con- 
tribute much in forwarding its objectives. 

Of course, there is also the important matter, it seems to me, of 
striving at all times to make the Practitioners’ JouRNAL of more value 
and more interest to the members, and at the same time, maintaining 
high standards, and there is the important matter of bringing into the 
Association all those who would be interested in joining with us in 
forwarding its purposes. 

It seems to me that the Association can do nothing unless we con- 
tinue to have the remarkably sustained and unselfish interest that has 
been shown by the members in the past and at this convention. 

I have been struck by the fact that at our meetings here we have 
listened to speeches and discussions of problems that are beyond our 
immediate and important concern with questions relating to the Inter- 
state Commerce Commission. We have heard thoughtful and significant 
discussions of subjects of national and international interest. 

These discussions, in the background of the sacrifices made by so 
many of our young men during the war and in the light of perplexing 
national problems ahead, leave me with a feeling that we have duties 
even broader than those concerning the Interstate Commerce Commis- 
sion. We have in our Association men of high standing, men who are 
leaders in important affairs throughout the nation. In these trying times, 
each, I believe, will feel the solemn responsibilities we have as citizens 
to preserve the ideals of our form of government and to work toward 
a lasting peace in the world. 

A distinguished jurist has said : ‘‘Democracy is always a beckoning 
goal, never a safe harbor.’’ There is much we can do to make democracy 
succeed. 

I consider it a great honor and pleasure to be made your President. 





MR. LUTHER M. WALTER OF CHICAGO ELECTED FIRST 
VICE-PRESIDENT OF ASSOCIATION 


Mr. Luther Walter, Attorney-at-Law, member of the firm of Walter, 
Burechmore & Belnap, 2106 Field Building, Chicago, Illinois, has been 
elected First Vice-President of the Association of I. C. C. Practitioners 
by action of the Executive Committee. 

By reason of a vacancy occurring in the office of Vice-President, 
caused by the election of Mr. R. Granville Curry as President of this 
organization, the Executive Committee selected Mr. Walter to fill Mr. 
Curry’s unexpired term of office and then elected him First Vice-Presi- 
dent of the Association. 
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Article in American Bar Association Journal En- 





titled “A Case of Unauthorized Practice of Law” 


—By Samuel Micon of the Illinois Bar 


For the information of our members, we reproduce an article which 
appeared in the October issue of the American Bar Association, pp. 
364-5 : 

The problem of unauthorized practice of law by laymen has con- 
fronted the law profession for many years, but not on such a large scale 
as it does the present day. Many lawyers are now experiencing com- 
petition in many fields of law practice with lay practitioners notwith- 
standing the fact that some effort has been made by some local Bar As- 
sociations, or committees of lawyers, to suppress it. Many lawyers now 
realize that the unauthorized practice of law by non-lawyers has consid- 
erably expanded since State and Federal administrative agencies by 
legislative authority, or by rule, permit lay persons to appear before 
them in a representative capacity and participate in activities which 
constitute the practice of law. 


Powers of Administrative Agencies 


Upon examination of the Federal and State statutes and decisions, 
it will be observed that not only do the administrative agencies have the 
power to promulgate rules of procedure, but have also a discretion in 
particular activities which closely approximate the function performed 
by courts. Under that discretion they authorize lay practitioners to ap- 
pear in a representative capacity and perform functions which properly 
belong to lawyers. 

However, in the States where the rule making power of the agencies 
has been tested, the courts of last resort have held that the rule making 
power of the agencies is not to be regarded as general in any scope but 
is limited to the making of rules necessary to the performance of the 
duties imposed upon them by the legislative body, and that such rules 
must consequently relate to procedural matters only, and will not allow 
them to extend the operation of the statute by rules which properly be- 
long to the judicial department (Chicago Kent Law Review—No. 2, Vol. 
24, March, 1946, pages 150-151). 


Practice of Law Defined 


What constitutes the practice of law has been defined in nearly all 
of the States as one who advises others as to their legal rights, the method 
to be pursued and the practice to be followed for the enforcement of 
such rights, or one who appears in a representative capacity in a matter 
or proceeding before any commissioner, referee, board, body, committee 
or commission constituted by law, or authorized to settle controversies 
and there, in such proceeding, performs any act or acts for purposes of 
obtaining or defending the rights of the party he represents. 
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Practice of Law—A Judicial Function 


The courts have observed that the practice of law is a judicial fune- 
tion and that the judicial department is necessarily the sole arbiter of 
what constitutes the practice of law and to determine the qualifications 
of the practitioners. The power being judicial in its nature, the Consti- 
tution under the separation of powers prohibits its exercise by legisla- 
tive or administrative branches. But the decisions of the State courts 
do not work effectively because the Federal statutes under which the 
Federal agencies function in the several States, exercise authority by 
rule to permit lay persons to represent third parties and perform func- 
tions which clearly constitute the practice of law directly contrary to 
State decisions. 


Suppress Illegal Practice Effectively 


Much breath is being wasted and much ink spilled in the diagnosis 
as to who is wrong in the scheme of things and what is to be done to effee- 
tively suppress the illegal practice, but it all boils down to the distress- 
ing fact that the lawyers are split into groups under various associations 
and societies, each doing as they like, and lawyers in the same group are 
also not unanimous in the desire to abate the lay practice. 

For example, just about the time when the opportunity presented 
itself for the submission and, the possible passage of a bill in Congress 
with the amendments proposed by Thomas J. Boodel, Chairman of the 
Committee on Unauthorized Practice of Law of the Chicago Bar Asso- 
ciation, deleting the objectionable language contained in Section 6(a) 
in the bill known as the McCarran-Sumners bill respecting ‘‘ Appear- 
ance’’ in Federal administration procedure (Report of Committee on 
Unauthorized Practice, Chicago Bar Association, 1945) which would 
have restricted the illegal practice of law by laymen, it was directly op- 
posed by the Committee on Administrative Law of the Chicago Bar 
Association (Report of Administrative Law Committee, Chicago Bar 
Association, 1945) and although the original bill with the objectionable 
language in Section 6(a) was sponsored by the American Bar Associa- 
tion and its Committee on Administrative Law, David F. Maxwell, Chair- 
man of the Standing Committee on Unauthorized Practice of the Law, 
of the American Bar Association, also indicated his Committee’s objec- 
tion and promptly submitted for consideration by the Committee on 
Administrative Law, of the American Bar Association an amendment 
to Section 6(a) clearly stating his reasons for the proposed amendment, 
and added that Section 6(a), as presently worded, if passed will freeze 
into Federal administrative agency procedure the practice of law by 
laymen (Report of the Standing Committee on Unauthorized Practice 
of Law, of the American Bar Association—December, 1945). 


Administrative Procedure Act Becomes Law 


The amendments failed to receive the solid support of the Bar. As 
a result the Federal ‘‘ Administrative Procedure Act’’ was passed and 
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became law June 11, 1946, without the amendments. As it now stands, 
Section 6(a) of the Act authorizes parties to have advice or represen- 
tation of counsel or, to the extent that agencies lawfully permit, repre- 
sentation by non-lawyers (32 A.B.A.J. 382). 

The Act as passed makes no distinction between procedures before 
Federal administrative agencies which constitute the practice of law 
and in which only lawyers should appear, and those which do not, where 
either lawyers or laymen can appear to assist in ministerial duties of 
the agencies. 

As a final analysis the problem of unauthorized practice of law 
generally, and more particularly in administrative agency procedure, is 
placed deeper into debatable ground and confusion. There is no doubt 
that legislatures, both Federal and State, may enact police legislation 
for the protection of the public against things hurtful or threatening 
to their safety and welfare so long as they do not encroach upon the 
powers belonging to the courts. 


The Debatable Question 


The debatable question is: Can Congress under the separation of 
powers legislate who shall practice law; or authorize Federal adminis- 
trative agencies to decide the qualifications of persons who are to partici- 
pate in activities before them in phases which constitute the practice of 
law as defined by the State courts and who have said it is a judicial 
question and not a legislative one? It has been said in Kilbourn v. 
Thompson, 103 U. S. 168, (1881), the legislature is not to interfere with 
the other coordinated departments of the government except where an 
intermingling of sphere of action is authorized or contemplated by the 
Constitution itself. 


Goldsmith Case is Not Decisive 


It is doubtful whether the issues presented in the case of Goldsmith 
v. U. 8. Tax Appeals, 270 U. S. 117, 123, is decisive of the question of 
whether a layman can be permitted to perform functions before Federal 
administrative agencies which constitute the practice of law. I believe, 
upon proper interpretation, it does not. It is well to note the language 
used by the Supreme Court of Illinois In re Day, 181 Illinois 83, 97. 
I quote: ‘‘To say who can practice law is the province of the judicial 
power. The fact that a power has been exercised by the legislative 
branch without serious question, does not necessarily mean that the Con- 
stitution interpreted properly conveys such power. Action of legis- 
latures in this field with at least tacit approval of the courts, such action 
does not in itself however determine the nature of the power. The court 
ean strike down as unconstitutional the usurping judicial power of any 
statute encroaching upon the judicial power.’’ The United States Su- 
preme Court may or may not agree with the quoted language used by 
the Supreme Court of Illinois but it is worth trying. 
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Views To Be Considered 


I am strongly of the opinion that a special committee representing 
all groups or associations of lawyers should meet in conference with a 
view (1) of making research and to test the constitutionality of the right 
of Congress to legislate and give discretionary powers to Federal ad- 
ministrative agencies to permit laymen to practice law. That in the 
event the United States Supreme Court should decide this question in 
the affirmative, then (2) to consider the advisability of proposing an 
amendment to the Federal Administrative Procedure Act or by a new act 
to require Federal agencies to follow the law of the State wherein they 
function with respect to the restriction of the practice of law by laymen 
in agency proceedings; and (3) to consider views and experiences of the 
Bar with reference to unauthorized practice of the law in other fields and 
to determine the process to be followed in abating the same. It would 
be in the interest of the public and uphold the dignity of the profession 
if lay practice would be definitely and permanently suppressed. 
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AMERICAN BAR ASSOCIATION COMMITTEE ON UNAUTHORIZED PRACTICE 
OF LAW MAKES RECOMMENDATIONS WITH RESPECT TO PRACTICE 
BEFORE ADMINISTRATIVE TRIBUNALS BY NON-LAWYERS 


Section VI of the Report of the Committee on Unauthorized Prac- 
tice of the Law of the American Bar Association is printed for the in- 
formation of our members. It appears at pages 53-54 of the Advance 
Program of the 69th Annual Meeting of the American Bar Association. 


VI. Practick BEerorE ADMINISTRATIVE TRIBUNALS 


The most important project on your committee’s agenda for the 
coming year is the suppression of unauthorized practice of law before 
administrative tribunals. In its last report your committee recommended 
the amendment of Section 6(a) of the McCarran-Sumners Bill so as to 
prohibit the practice of lay persons before administrative tribunals in 
any matter involving the ‘‘taking of testimony, submission of evidence, 
determination of facts and the application of the law thereto, or the 
preparation of a record which may be made the basis for judicial review 
by a court or by a tribunal within the agency authorized to hear and 
determine appeals from a decision of the agency based on such records.”’ 
Believing that the insistence upon amending Section 6(a) of the Act 
might jettison the entire bill, the Board of Governors deemed it unwise 
to adopt your committee’s recommendations 

Now, however, the McCarran-Sumners Bill is law and your com- 
mittee intends to exert every effort to limit practice before administra- 
tive tribunals. As the first step in this direction, your committee has 
prepared a tentative draft of a bill embodying the principles of the 
recommendations made in its last annual report. This bill has been sub- 
mitted to the Administrative Law Committee for its consideration and 
the chairmen of your committee and the Administrative Law Committee 
have already met on one occasion for the purpose of considering the 
most effective method of accomplishing the desired result. A meeting 
of the entire membership of both committees has been scheduled in con- 
junction with the annual meeting of the Association in Atlantic City. 











Association’s Special Committee on Appointments 
of Interstate Commerce Commissioners, Em- 
powered to Name and Submit Panel to 
President of the United States 


A subject of major importance before the annual convention of the 
Association of Interstate Commerce Commission practitioners in New 
York City was the question of appointment to the Interstate Commerce 
Commission of men well qualified to fill vacancies occurring in the Com- 
mission’s membership. It was felt that a paramount concern of the 
practitioners is to do what can properly be done to strengthen the Com- 
mission to meet the difficult problems confronting it and to enable it 
to continue to hold the high place’ it has occupied through the years. 

At the convention, upon motion of Mr. Wilbur LaRoe, Jr., a past 
president of the association, a resolution was adopted to the effect that 
the Special Committee on Appointment of Interstate Commerce Com- 
missioners be authorized to name a panel of not less than three persons 
qualified in their judgment for appointment to the Commission with 
the power to submit such panel to the President of the United States 
for his consideration. 

One of the first official acts of the new president, Mr. R. Granville 
Curry, was the appointment of members of this important committee. 
Mr. Luther Walter, who has long served as Chairman of the committee, 
was reappointed Chairman. Other members were selected from the 
standpoint of the broad interests which they represented, their famil- 
iarity with the Commission’s work, their capacity to view the problem 
on a nation-wide basis, and convenience of meeting and consultation of 
the members. 

The committee is as follows: 


Luther Walter, Chairman, 
John E. Benton, 

J. Carter Fort, 

Wilbur LaRoe, Jr., 
Roland Rice. 


The action of the association contemplated that this special com- 
mittee in dealing with the important matters before it should receive 
the benefit of the recommendations and views of all members of the as- 
sociation desiring to submit them to the committee. Since under the 
statute not more than six members of the Commission may belong to 
the same political party, the political affiliations of those whose names 
are submitted to the committee should be indicated, as well as informa- 
tion as to their qualifications for the position of Commissioner. 


—58— 
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SENATE SMALL BUSINESS COMMITTEE RECOMMENDS SWEEPING CHANGES 
IN INTERSTATE COMMERCE ACT 


A transportation subcommittee of the Senate committee to study 
problems of American small business has made public its report recom- 
mending, as it says, ‘‘Complete overhauling of the national transporta- 
tion policy, looking eventually to the creation of a Department of Trans- 
portation, with a Cabinet officer at its head.’’ 

Members of the subcommittee are Senator Stewart of Tennessee, 
Chairman, and Senators Murray of Montana and Wherry of Nebraska. 
The subcommittee’s announcement concerning the report states that it 
was prepared by Mr. C. E. Childe, Transportation Consultant for the 
Senate Small Business Committee, and that he was formerly a member 
of the Board of Investigation and Research, created in 1940. 


Summary of Recommendations 


The recommendations of the subcommittee are summarized in the 
report on page 3, as follows: 


1. The national transportation policy should be amended to 
require that all rates and charges for transportation services (a) be 
reasonably related to the cost of performing the service economically 
and efficiently; (b) be free from all discriminatory inequalities; 
(ec) be made applicable over all routes and for all classes of trans- 
portation services needed by shippers; and (d) that governmental 
restrictions upon carriers which increase the cost of their service be 
removed. 

2. A Federal Transportation Authority, a National Transpor- 
tation Advisory Council, and an Office of Public Transportation 
Counsel should be created, to develop information and present plans 
and recommendations to effectuate the national transportation policy 
for an adequate, economical, coordinated national transportation 
system. 

3. General investigations and revisions of the national freight 
rate structure should be promptly undertaken and expeditiously 
completed. 

4. The Interstate Commerce Commission should be reorganized. 

5. Carrier taxes should be revised. 

6. An interstate system of highways should be designated and 
developed over which interstate commerce may move unhampered 
by conflicting and discriminatory State restrictions. 

7. The Interstate Commerce Act should be amended abolishing 
uneconomic restrictions upon motor and water transportation. 

8. Agreements in restraint of competition between carriers 
should be prohibited, except those publicly entered into for purposes 
necessary to comply with the interstate commerce laws and the na- 
tional transportation policy. 
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9. Great economies are possible through modernization and co- 
ordination of transportation facilities, but large-scale consolidations 
and integrations of carriers and their services should not be under- 
taken until adequate plans and safeguards are provided, in protec- 
tion of the public interest. 

10. Consideration should be given to the creation of a Depart- 
ment of Transportation, with a Cabinet officer at its head. 


Favorable and Adverse Criticism of the Interstate 
Commerce Commission 


In recommending reorganization of the Interstate Commerce Com- 


mission the report states in part: 





For more than 50 years the Interstate Commerce Commission 
has been the country’s principal agency of transportation regula- 
tion. It was created with high hopes and expectations that it would 
wipe out discriminations and excessive charges of rail transporta- 
tion. Its regulatory control has since been extended over pipe lines, 
highway carriers, and water carriers. It has been given broad lati- 
tude and powers to require that rates and services be just, reason- 
able and free from unjust advantage or disadvantage to any person, 
commodity, or locality. The Commission has enjoyed, in high degree, 
the confidence and support of Congress and the public. High stand- 
ards of duty and responsibility have been maintained by its per- 
sonnel and staff. 

It is of great importance to determine why Commission regula- 
tion has fallen so far short of its goals. It would, of course, be un- 
fair to fail to give the Commission credit for its substantial accom- 
plishments. Some of these are the elimination of secret rates, re- 
bating, and rate wars, the achievement of greater stability in the 
rate structure, and the removal or mitigation of many individual 
and some regional discriminations. The fact must be faced, how- 
ever, that the hopes of achieving, through Commission regulation, 
a sound and efficient transportation system, with a structure of 
rates fair to all shippers, carriers, localities, and regions, remain 
largely unfulfilled, and without present prospect of fulfillment. 

Studies of the Board of Investigation and Research pointed out 
some of the principal weaknesses of Commission regulation : 

The Commission has not investigated transportation from a 
broad national viewpoint. 

It has not acquired expert knowledge of the economy and fit- 
ness of the carriers, the efficiency and cost of their several services, 
the relation of their rates and charges to costs, the effect of rate levels 
and relationships on commerce. 

It has developed no definite, reliable standards for measuring 
the justice and reasonableness of rates, or determining fair rate re- 
lationships. 

It has accepted the rate structure of railroads and their mon- 
; :opolistic theories of ‘‘charging what the traffic will bear,’’ wide dif- 
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ferences in rate levels, and disregard of cost of service as lawful and 
proper, except to the extent that complainants are able to prove 
the contrary. Such proof is extremely difficult in the absence of 
definite standards of justice and reasonableness. As a result, few 
basic changes have been made in the rate structure. 

It has followed the case-by-case method of making investiga- 
tions and decisions. It has considered only the matters brought be- 
fore it by the parties in these individual cases, and confined its con- 
clusions to the narrow issues presented, leaving largely undetermined 
the broader interests of the general public. 

Its rate proceedings are exceedingly slow, formalized, technical, 
expensive to the parties, and uncertain of results. 

The membership of the Commission is too large. Its work has 
become burdened with so many miscellaneous duties that its main 
function of rate regulation has suffered. 


After criticizing the Commission for not following recommenda- 
tions of the Board of Investigation and Research, the report stated : 


There can hardly be room for doubt that a thoroughgoing re- 
organization of the Commission is long overdue, at least to the ex- 
tent of placing greater responsibility in the Chairman and cutting 
down formalism and delays. Expeditious, clear-cut action is almost 
impossible from a group larger than three administrative officials. 
The time required for consideration and disposition of matters is 
increased in almost geometrical ratio by the number given respon- 
sibility for their execution. Best results are obtained by one ex- 
ecutive. No body of 11 men, each with equal executive power and 
responsibility, can dispose effectively of such large and important 
affairs as come to the Commission for decision. 


Recommendation As To The Commission 


The more specific recommendation as to the Commission is stated 
in the report, as follows: 


That the Interstate Commerce Commission be reorganized in 
the interest of greater efficiency. The Commission should itself 
thoroughly study its organization and procedure, and report changes 
determined upon with recommendations for any necessary legisla- 
tion to make them effective. The Commission should modify its 
present slow and formalized procedures, modeled upon those of the 
courts, and make greater use of informal conference methods. In 
its formal cases it should make use and further improvement of 
modified procedures already authorized by its rules of practice. It 
should have an appellate division, as authorized in the 1940 Trans- 
portation Act. The term of office of its Chairman should be more 
than 1 year. It should consider the establishment of regional offices 
dealing with all types of Commission business. It should make 
greater use of research and should take official notice of pertinent 
facts obtainable from its own accumulated knowledge. It should 
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reduce to more precise statement the principles of regulation which 
it has evolved and should include in its annual reports hereafter 
statements of regulatory principles developed. Consideration should 
be given to reduction of the membership of the Commission to not 
more than five commissioners, and to the organization of the Com- 
mission by functional divisions along the following lines: 

(1) General policy, coordination, administration, appeals, 
enforcement (Chairman of the Commission to be head of this 
Division) ; 

(2) Rates, tariffs, suspension, and fourth section matters; 

(3) Certificates, permits, construction, acquisition, aban- 

donment ; 

(4) Carrier service, safety ; 

(5) Carrier finance, valuation, consolidations, mergers, 
statistics, reports, accounts. 


National Transportation Authority, National Transportation Advisory 
Council, and Office of Public Transportation Counsel 


The report explains that upon the National Transportation Au- 
thority which would consist of not more than three members, would 
devolve the duty of a continuous study of the transportation needs of 
the country. It would be empowered to obtain the cooperation of all 
agencies of government, carriers, shippers, and the general public in 
the furtherance of a sound national transportation system. It would 
present to regulatory bodies information bearing on the public interest 
in transportation questions, and would submit information and reports, 
with recommendations to the President and to Congress as to how the 
national transportation policy can best be made effective. 

The National Transportation Advisory Council, would be composed 
of members, ‘‘informed and prominent”’ in fields relating to transpor- 
tation, business, economies, and public service, appointed by the Pres- 
ident with the advice and consent of the Senate. 

The Office of Public Transportation Counsel would be within the 
Department of Justice, and it would be representative of the general 
public in appropriate proceedings before agencies regulating trans- 
portation and the courts in matters relating to the working out of the 
national policy. 
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Rail Transportation 
By A. Rea Wiuuiams, Editor 


ACCOUNTING 
Electric Railways—Uniform System of Accounts 


Division 1 of the I. C. C., by order dated March 29, 1946, and pub- 
lished in the Federal Register of September 26, 1946, has directed that 
the accounting regulations prescribed by order of May 28, 1914, as 
modified and amended by supplemental orders, be published in revised 
form to be known as the ‘‘Uniform System of Accounts for Electric 
Railways, Issue of 1947.’ 





COURT PROCEEDINGS 
Georgia Rate Case 


Testimony on behalf of the railroads in the Georgia Rate Case was 
concluded before Special Master Lloyd K. Garrison on August 20, 1946. 
Oral arguments have been set for January 13, 1947, in the Supreme 
Court Building, Washington, D. C. Each side has been allowed three 
days for oral argument before the Special Master. Briefs are to be 
filed with the Special Master between January 2 and January 6, 1947. 





Southern Railway Segregation Suit 


The U. S. Court of Appeals for the District of Columbia ruled, on 
September 23, that segregation of Negroes on interstate railroad cars is 
illegal, citing a recent Supreme Court decision ruling out segregation 
on interstate buses. The Court said, ‘‘There is no valid distinction 
between segregation in buses and in railroad cars.’’ The case was sent 
back to the U. S. District Court for the District of Columbia for a new 
trial, because of erroneous instructions to the jury at the original trial 
with respect to the question of agency. 





FINANCE MATTERS 
New Securities Regulations Issued By I. C. C. 


Division 4 of the Interstate Commerce Commission, by order dated 
August 9, 1946, issued new rules and regulations governing applications 
under Sections 20a and 214 of the Interstate Commerce Act for authority 
to issue securities and assume obligation or liability in respect of the se- 
curities of others, and the filing of certificates of notification and re- 
Ports relating to such issue and assumption. This order supersedes the 
order of February 19, 1927 and subsequent amendatory orders. 
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Alton Railroad Co. Reorganization 


In F. D. 14030—Alton Railroad Company Reorganization, Division 
4 of the I. C. C. has issued a certificate dated September 13, 1946, cer- 
tifving the results of the votes by the security holders on the plan of 
reorganization as approved by the Commission and the U. S. District 
Court for the Northern District of Illinois on May 28, 1946. All classes 
of security-holders involved in the proceeding voted to accept the plan. 





Chicago, Rock Island and Pacific Reorganization 


In Finance Docket 10028, the Chicago, Rock Island and Pacific Rail- 
road Company Reorganization, the I. C. C. has cancelled the hearing 
scheduled for September 24 and reassigned it to begin on November 19. 





Cotton Belt Reorganization Plan 


The United States Cireuit Court of Appeals at St. Louis affirmed 
on August 26th, Federal District Judge George H. Moore’s approval of 
an I. C. C. plan for the reorganization of the Cotton Belt Railroad, which 
has been in bankruptcy for more than eleven years. The reorganization 
plan, as approved, eliminates equities of common and preferred stock- 
holders, and leaves creditors’ claims of $8,243,764 unsatisfied. Fixed 
interest charges would be reduced from $3,159,045 to $1,513,731 annually. 





Florida East Coast Railway Reorganization 


Senator Claude Pepper, of Florida, in a brief filed with the Inter- 
state Commerce Commission on August 21, ‘‘emphatically disagreed’’ 
with a recommendation of Examiner Ralph H. Jewell that the control 
of the Florida East Coast Railroad should be placed in the hands of 
the Alfred I. Dupont Trust. The Examiner recommended that the trus- 
tees of the Dupont Estate be permitted to assume control of the Railroad 
through their ownership of the St. Joe Paper Company which owns 55 
per cent of the Railroad’s first and refunding mortgage bonds. Senator 
Pepper renewed his arguments for a merger of the Florida East Coast 
with the Atlantic Coast Line Railroad. The Atlantic Coast Line Rail- 
road, in a separate brief, supported Senator Pepper’s position. 





Minneapolis and St. Louis Railway Stock Split 


Division 4 of the Interstate Commerce Commission has approved 
the plan of the Minneapolis and St. Louis Railway Company to issue 
450,000 shares of common stock to prepare the way for a 4-to-1 split-up 
of present shares, so that small investors can invest in the Company. 
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Missouri and Arkansas Railway Co. Abandonment 


The Missouri and Arkansas Railway Company has filed with the 
Interstate Commerce Commission an application for authority to aban- 
don its entire line of railroad. The road is now strike-bound on account 
of its inability to pay the 1814 cents per hour wage increase demanded 
by the employees. 





FORMAL MATTERS 
Transportation of Explosives 


By order entered August 19, 1946, Division 3 of the Interstate 
Commerce Commission has amended the Regulations for the Trans- 
portation of Explosives and Other Dangerous Articles. 





New Orleans Public Belt R. R. Switching 


Division 2 of the Interstate Commerce Commission entered an or- 
der on August 16, 1946, in Docket 29599—New Orleans Public Belt R. 
R. Switching, instituting, upon its own motion, an investigation into and 
concerning the reasonableness and lawfulness’ of the New Orleans Public 
Belt Railroad’s tariff I. C. C. No. 39, increasing rates and charges ap- 
plicable in connection with transportation of various commodities in in- 
terstate or foreign commerce, between points on the New Orleans Public 
Belt Railroad at New Orleans, Louisiana, including interchanges of that 
traffic with connecting carriers. The Commission denied a petition for 
suspension, and permitted the tariff to become effective, so that the 
carrier could have the additional revenue during the period of investi- 
gation. 





Grain and Related Articles Relationships 


In Ex Parte 162—Increased Railway Rates, Fares and Charges, 
1946 and Ex Parte 148—Increased Railway Rates, Fares and Charges, 
1942, Division 2 of the Interstate Commerce Commission has denied the 
petition of the carriers filed July 29, 1946, as amended by petition filed 
August 5, 1946, for modification of the order of June 20, 1946, to the 
extent necessary to permit restoration of Docket No. 17000—Part 7, 
Relationships in Rates on Grain and Related Articles. The petition was 
denied on the ground that no modification of the order is necessary to 
permit the readjustment of authority sought. 





Waybill Analysis of Transportation of Property 


Division 1 of the Interstate Commerce Commission has issued an 
order, dated September 6, 1946, requiring that, effective November i, 
1946, and thereafter, all Class I steam railways, other than switching 
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and terminal companies, file an authentic copy of the front only of 
the audited waybills for all carload shipments terminated, whose way- 
bill serial numbers are ‘‘1’’ or end with ‘‘01.’’ 





Express Rate Increase Recommended 


Examiner L. H. Dishman has recommended that the I. C. C. au- 
thorize an increase in express rates on many commodities between sixty- 
one points in New Jersey, New York and Pennsylvania, so as to bring 
present depressed levels to the first and second-class levels. The Exam- 
iner says that present commodity rates were made on general commod- 
ities in 1935 so as to meet the low rates of the then unregulated motor 
trucking industry. Increased motor truck rates make possible the 
restoration of the normal class rate levels approved by the Commission 
in 1922. The Railway Express Agency filed the rates to become effec- 
tive May 1, 1946, but the Commission suspended them on protest of 
the Chain Store Traffic League, the New Jersey Industrial Traffic League, 
the Newark Chamber of Commerce, and other shipping interests. 





Railway Express Agency Charges 


Interstate Commerce Commission Examiners have approved a pro- 
posal by the Railway Express Agency, Inc., to increase by 23 cents its 
charge for opening and re-wrapping packages for custom purposes on 
shipments from Canada to the United States. If the report is approved 
by the Commission the charge will be 35 cents a, package. It has been 
12 cents for more than twenty years. 





War Freight Rate Inquiry 


Attorney General Clark announced on September 30, that Secretary 
of War Patterson has requested the Department of Justice to initiate 
proceedings before the appropriate tribunals to determine the reason- 
ableness of freight rates paid by the Government on the War Depart- 
ment’s wartime traffic. 

‘‘This request,’? an announcement said, ‘‘followed a conference be- 
tween Secretary Patterson, James E. Webb, Director of the Budget, 
and the Attorney General at which the findings and recommendations 
made by a special committee appointed by Harold Smith, Mr. Webb’s 
predecessor, concerning these rates were considered. Attorney General 
Clark stated that the Department of Justice would initiate such pro- 
ceedings and in cases where it is found that the rates are unreasonable 
recovery will be effected.’’ 





Locomotive Equipment Petition 


D. B. Robertson, President of the Brotherhood of Locomotive Fire- 
men and Enginemen, has petitioned the Interstate Commerce Commis- 
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sion for an investigation of the use by railroads in road service of lo- 
comotives without their being equipped with a substantial steel pilot 
with retractive coupler. The Petitioner says locomotives not so equipped 


are dangerous to operate. 





I. C. C. ORGANIZATION 


In the Federal Register of Saturday, September 14, 1946, at pages 
10305-10310, there is published the organization of the Interstate Com- 
merce Commission as required by the Administrative Procedure Act. 





LEGISLATION 
Post-War Transportation Study 


Chairman Lea of the House Interstate and Foreign Commerce Com- 
mittee said recently that no public hearings will be conducted by his 
Committee in connection with its post-war transportation study until 
after such legislation as his Committee may deem necessary has been 
prepared and introduced. That cannot take place until after Congress 
reconvenes next January. In response to questionnaires, the Committee 
has received from the railroads and others interested in transportation 
approximately 500 statements. These are being studied by John E. 
Frederick, Professor of Transportation, University of Maryland, who 
was employed some months ago to analyze the statements and prepare 
a report which Mr. Lea will submit to the members of the Committee. 
Professor Frederick plans to prepare a report consisting of nine sec- 
tions, and he hopes to have it completed sometime in November or 
December. 





MISCELLANEOUS 
American Society of Traffic and Transportation 


Announcement has been made of the organization of The American 
Society of Traffic and Transportation, completed at Cincinnati, Ohio, 
on September 5, 1946. The objects and purposes of the organization 
are to establish standards of knowledge, technical training, experience, 
conduct and ethics, and to encourage the attainment of high standards 
of education and technical training, requisite to the proper performance 
of the various functions of transportation. William H. Ott, Jr., P. O. 
Box 1163, Chicago 90, Illinois, is Secretary-Treasurer. He will furnish 
any interested person with desired information. 





Coal Transportation Subsidy Program Continued 


Reconversion Director Steelman has ordered continuation of the 
Coal Transportation Subsidy Program for New England and the New 
York harbor area. He directed the RFC and the OPA to continue the 
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program until the end of October on the same basis that existed before 
it lapsed last June 30. Steelman said necessary coal supplies to New 
England and the New York harbor area might not be obtained unless 
the subsidy program is continued. Steelman also directed OPA to draft 
a plan for the reduction of the subsidy, effective November 1, so as to 
assure an early return to normal transportation methods. 





Bituminous Coal Stock-Pile 


The Solid Fuels Administration announced on September 11 that 
bituminous coal stocks on August 1 totaled 43,611,000 tons, an increase 
of 15 per cent over the previous month. SFA reported, however,, that 
stock-piles had not recovered from last spring’s strike. It was esti- 
mated that they are 25.4 per cent below April 1, 1946, the day the 
strike began. 





CPA Certificate No. 44 Expires 


Certificate No. 44, which was originally issued on March 20, 1943, 
under Section 12 of the Small Business Act, and which had to do with 
the application of the anti-trust laws to the conference method of con- 
sidering rates, expired on Tuesday, October 1, as a result of the refusal 
of Civilian Production Administrator Small to extend it further. ODT 
Director Johnson had recommended that it be continued temporarily. 





Car Shortage Coordinating Committee 


Reconversion Director Steelman has set up a Transportation Co- 
ordinating Committee within the Government to study the ‘‘acute 
shortage of inland transportation facilities.’’ ODT Director Johnson 
will serve as Chairman of the Committee, which will consist of repre- 
sentatives of eight Federal agencies and departments. 





Lehigh Valley Railroad 100 Years Old 


The Lehigh Valley Railroad Company, originally organized as the 
Delaware, Lehigh, Schuylkill and Susquehanna Railroad, celebrated its 
100th anniversary on September 23. The Lehigh Valley was originally 
a 46-mile short line between Mauch Chunk and Easton, Pennsylvania. 





Montour Railroad Sold 


Pittsburgh Consolidation Coal Company has announced the sale 
of the entire capita] stock of the Montour Railroad and the Youngstown 
& Southern Railway, and the company’s private railroad track and 
facilities between Smith’s Ferry, Pa., and Negley, Ohio, to the Pennsyl- 
vania Railroad Company and the Pittsburgh & Lake Erie Railroad 
Company. 
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Fruits and Vegetables—Loss and Damage 


The Bureau of Agricultural Economics, U. 8S. Department of Agri- 
culture. Washington 25, D. C., has just released a copy of a new report 
entitled ‘‘Reduction of Loss and Damage in Rail Transportation of 
Fresh Fruits and Vegetables by Improved Loading Methods.”’ 





PERSONALS 
Commissioner Aitchison and Others Exempted From Retirement 


President Truman has issued an Executive Order exempting from 
compulsory retirement for age seven Federal officials and two judges 
of the U. S. Tax Court. The order keeps these officials in office, although 
they would be subject to compulsory retirement next month. The ex- 
emptions do not extend beyond their present terms of office. The ex- 
empted officials are ICC Commissioner Clyde B. Aitchison; FTC Com- 
missioner William A. Ayres and Ewin L. Davis, FTC Commissioner 
Claude L. Draper, Tariff Commissioner E. Dana Durand, Director 
FDIC, Phillips L. Goldsborough, Harry H. Schwartz, Member of the 
National Mediation Board and Samuel B. Hill and Luther A. Johnson, 
Judges of the U. 8. Tax Court. 





Assistant Director, Bureau of Inquiry 


The Interstate Commerce Commission has announced the appoint- 
ment of A. Henry Walter as Assistant Director, Bureau of Inquiry, ef- 
fective September 22, 1946. 

Mr. Walter is a native of Kentucky. He is a graduate of George 
Washington University Law School (LL.B. and LL.M.) and was ad- 
mitted to practice in the District of Columbia where he engaged in the 
private practice of law for twelve years prior to entering the service of 
the Commission. 

From 1937 to 1942 he served as an examiner and as an attorney, the 
last two years of which he was with the Bureau of Inquiry; from 1942 
until his return to the Bureau of Inquiry in November, 1945, he was 
with the Office of Defense Transportation. During the latter part of 
that service he was Chief of the Section of Private Carriers. 





Mr. R. H. Aishton Dead 


_ Richard H. Aishton, well-known railroad official for many years, 
died at his home in Evanston, IIl., on Thursday, October 3. He was 86 
years old. Mr. Aishton was president of the American Railway Asso- 
ciation from 1920 to 1933, and later became Chairman of the Board of 
Directors of that Association. He also was Chairman of the Executive 
Committee of the Association of Railway executives from 1924 to 1934. 
He retired from railroad service in that latter year. Prior to his con- 
hection with the two railway associations, he was President of the Chi- 
cago and Northwestern Railway Company from 1916 to 1918. 
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STATISTICS 
ICC Freight Commodity Statistics Order 


The Interstate Commerce Commission made public on October 4 an 
order, effective January 1, 1947, amending its requirements for Treport- 
ing freight commodity statistics. Reports of commodity statistics for 
Class I Railroads are to be filed quarterly, in lieu of monthly as at 
present, with the usual annual summary at the close of the year. Clas 
II Railroads will continue to file the schedules provided in their annual 
reports to the Commission, but are not required to furnish statisties by 
geographic areas as now reported annually on Form SCS. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended October 5, 1946 
totaled 906,848 cars. This was an increase of 138,808 ears, or 181 
per cent above the corresponding week in 1945, and an increase of 29,813 
cars or 3.4 per cent above the same week in 1944. 

Loading of revenue freight for the week of October 5 decreased 
9,635 cars, or 1.1 per cent below the preceding week. 

Coal loading amounted to 188,464 cars, a decrease of 5,346 cars be- 
low the preceding week, but an increase of 63,914 cars above the cor- 
responding week in 1945. 





Railroad Net Income 


Class I railroads of the United States in August, 1946, had an es 
timated net income, after interest and rentals of $51,000,000 compared 
with a net income of $51,151,731 in August, 1945, according to reports 
filed by the carriers with the AAR Bureau of Railway Economies and 
made public on Friday October 4. 

In the first eight months of 1946, they had an estimated net income, 
after interest and rentals, of $55,400,000 compared with a net income of 
$443,932,588 in the corresponding period of 1945. 

Class I railroads in August, 1946, had a net railway operating in- 
come, before interest and rentals, of $81,693,252 compared with a net 
railway operating income of $87,496,883 in August, 1945. 

Class I railroads in the first eight months of this year had a net 
railway operating income, before interest and rentals of $298,401,456 
compared with $735,012,867 in the same period of 1945. 





Estimated Freight Car Loadings 


Freight car loadings in the fourth quarter of 1946 are expected to 
be 9.8 per cent above those in the same period in 1945, according to es- 
timates just compiled by the thirteen Shippers Advisory Boards and 
made public on October 2. 
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Railway Employment 


Class I steam railroads, exclusive of switching and terminal com- 
panies, had 1,368,019 employees at the middle of the month of August 
1946, a decrease of 5.55 per cent compared with the middle of August 
1945, and an increase of 1.42 per cent as compared with the middle of 
July 1946. Railway employment at the middle of August 1946 was 
131.3 per cent of the 1935-39 average. 





Oil Pipe Line Companies—Revenue and Traffic 


The Bureau of Transport Economics and Statistics of the Inter- 
state Commerce Commission has issued Statement No. Q-600, showing 
transportation revenue and traffic of the large oil pipe line companies 
for the second quarter of 1946 as compared with the second quarter of 
1945. Transportation revenue for the second quarter of 1946 was 
$68,568,490 as compared with $74,244,975 in the second quarter of 1945, 
a decrease of 7.6 percent. The number of barrels of oil originated on 
line and received from connections in the second quarter of 1946 amount- 
ed to 528,724,690 as compared with 578,411,636 in the second quarter 
of 1945. 





Motor Transportation 


By J. Nrntan Beaux, Editor 


Excess Profits Tax Relief 


In a decision involving the East Texas Motor Freight Lines, 1 
T. C. No. 71 the Tax Court has established an interesting precedent 
affecting motor carriers. Under the decision the taxpayer was allowed 
to use a constructive excess profits credit that was roughly 50% greater 
than its actual earnings for the calendar year 1935. This allowance 
was based on changes in capacity and on changes in method of operation 


which were put into effect by the taxpayer during the base period 1936. 
1939. 





Investigation of Bus Fares 


In Docket MC-C-550, Investigation of Bus Fares, the Interstate 
Commerce Commission held a prehearing conference at the Commis. 
sion’s office in Washington on October 10, 1946, with Commissioner Lee 
and Examiner Michael T. Corcoran presiding. At this prehearing eon- 
ference there were discussed such subjects as the issues presented, times 
and places at which the proceeding should be assigned for hearing, the 
character and the amount of evidence bearing on the issues, ete. Local 
mass transportation carriers were unanimous in requesting that their 
operations be separated from the over-the-road investigation. A further 
prehearing conference is scheduled for December 11, 1946. 





Rail and Motor Carrier Charges on Small Shipments 


A hearing has been scheduled for November 6 in Dockets 29556, 
Charges on Small Shipments by Railroads, and No. MC-C-543, Charges 
on Small Shipments by Motor Carriers, the Interstate Commerce Con- 
mission announced recently. It will take place in Washington and will 
be conducted by Commissioner Alldredge and Examiners H. G. Cun- 
mings, L. J. Kassel and G. B. Vandiver. The initial hearing will be 
limited, the Commission said, to (1) general matters embraced within 
the issues and not pertaining to any particular territory and (2) mat- 
ters relating particularly to traffic within Southern Territory, between 
Southern and Official Territories and within Western Trunk-line Ter- 
ritory, all as defined in Class Rate Investigation, 1939, 262 I. C. C. 447. 

‘**At this hearing,’’ the Commission added, ‘‘members of the Com- 
mission’s staff of employees will present evidence embracing (1) 4 
general survey of existing systems of charges on small shipments main- 
tained by the various agencies of transportation in this country and in 
England and Canada, together with related information, (2) statements 
showing the existing rules of railroads and motor carriers pertaining to 
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minimum charges and the relation between minimum charges and other 
charges, and (3) traffic, revenue and cost data for motor carriers per- 
taining to the particular territories above mentioned. The foregoing 
should not be regarded as exclusive. Occasion may arise to present ad- 
ditional evidence by staff members falling within the scope of the hear- 
ing as described in the preceding paragraph hereof.’’ 

The following State commissioners have been designated by the 
President of the National Association of Railroad and Utilities Commis- 
sioners to serve in these proceedings under the cooperative plan: Paul 
Revelle, of Washington; John C. Hammer, of Tennessee; and Edgar H. 
Hunter, of New Hampshire. 





Seaboard Air Line Railway—Motor Carrier Operations 


By proposed report served October 10, 1946 in Docket MC 86687 
and subs the examiner has recommended that the Seaboard be granted 
the motor carrier rights applied for subject to certain conditions and 
restrictions. These proceedings were held by the Commission following 
a decision by the Supreme Court setting aside the previous order of the 
Commission. During the course of the hearing the applicant withdrew 
its request for some of the segments originally sought. In disposing of 
the issues the examiner concluded that the truck operations would aid 
the railroad in expediting l.c.l. shipments. Protestants had contended 
that in view of the limited amount of tonnage involved, that truck oper- 
ations proposed by the railroad could not be self-sustaining and would 
have to be subsidized. However, under the theory of the proposed re- 
port motor carrier operations, as such, by railroads need not be self- 
sustaining. The applicant objected to cooperating with the independent 
motor carriers and the examiner concluded that the railroad need not 
coordinate its services with independent motor carriers, and further ob- 
served that no single motor carrier rendered regular service to all of 
the points involved. 

Certain key-point restrictions were imposed. However no identi- 
fiable basis for the establishment of key-points was laid down other than 
those which arise from time to time as a result of railroad operating 
practices. Motor carriers take the view that under the implications of 
the proposed report railroads may prove public convenience and neces- 
sity by merely pointing out their own inherent disabilities and cure the 
disabilities by borrowing from the inherent advantages of other types 
of transportation even though the borrowing results in subsidizing the 
operations. At present it is contemplated that the motor carrier in- 
dustry will take exceptions to the proposed report. 





Fair Labor Standards Act 


The case of Levinson v. Spector Motor Service before the Supreme 
Court presents for decision the application of the overtime provisions 
of the Fair Labor Standards Act, to employees of a class which affect 
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safety of operations. The Commission has taken jurisdiction over loaders 
by determining that their duties affected safety. However the Commis. 
sion has not prescribed hours of service for loaders. The administrator 
of the Fair Labor Standards Act contends that the Commission’s juris. 
diction is not effective unless the employee devotes a majority of his time 
to duties involving interstate commerce. The motor carrier indust 
contends that once the Commission’s jurisdiction has attached that the 
exemption applies and the administrator of the Fair Labor Standards 
Act is divested of jurisdiction. The motor carriers also contend that 
jurisdiction of the Interstate Commerce Commission is not dependent 
upon percentage of work performed in interstate commerce nor is such 
a jurisdiction dependent upon the prescribing by the Commission of 
rules and regulations. This case should serve to put at rest a trouble. 
some question which has been plaguing the motor carrier industry for 
a number of years. 





Water Transportation 


By R. GranvitLE Curry, Editor 


Maritime Commission Ship Operation Extended 


The Interstate Commerce Commission has granted the Maritime 
Commission a three-month extension of its temporary authority to con- 
tinue operating in the Coastal trade. The authority expires December 
31, 1946. 





Inland Waterways Corporation System Extension 


Captain A. C. Ingersoll, Jr., Acting President of the Inland Water- 
ways Corporation, recently began a traffic survey of Missouri River traf- 
fie above Kansas City in line with the recommendation of Secretary of 
Commerce Wallace that the Inland Waterways Corporation system on 
the Missouri River be extended above Kansas City at the earliest pos- 
sible date. The survey began with conferences at Omaha. 





Water Competitive Railroad Rates 


In Ex Parte 164—Water Competitive Railroad Rates and Practices, 
the Interstate Commerce Commission has postponed from September 


30th until October 30th the time for oral argument. The time for filing 
briefs has been extended until October 16. 





1. C. C. DECISIONS 


Upon Reconsideration, Chartering Rights, Granted Under ‘“Grand- 
father” Clause, But Limited to “Deck Scows’”’ 


In No. W-423, Portland Ship Building Company Applications, de- 
cided September 16, 1946, the Commission by Division 4, upon recon- 
sideration reversed its previous decision and found applicant entitled 
under the ‘‘grandfather’’ clause to continue operation at Portland, 
Oregon, as a contract carrier by water in furnishing (under charter, 
lease, or other agreement) ‘‘deck scows’’ to persons other than carriers 
subject to the Interstate Commerce Act. The application had previously 
been dismissed on the ground that the barges had been used in exempt 
transportation. On reconsideration, however, without discussing the 
question of exemption the Commission said that under ‘‘the charter 
terms hirers have complete control of the scows, including the right 
to use them anywhere and for any purpose for which they may be 
adapted’’; that ‘‘Shippers have used applicant’s vessels in the trans- 
portation of hogged fuel, heavy stone, and sand and gravel’’ and that 
under the doctrine of the Harms case, 260 ICC 171, applicant is en- 
titled to a permit to charter ‘‘deck scows.’’ 


—, 
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Permit Granted Authorizing Future Operation, But Limiting Ay. 
thority to Vessels Not Exceeding Certain Carrying Capacities 
and Cargoes to Certain Tonnages 


Division 4, W-922, Jay Ottinger Contract Carrier Application, de. 
cided September 9, 1946, granted a permit to the applicant as a ep. 
tract carrier by ‘‘self-propelled vessels of not more than 250 tons carry. 
ing capacity’’ of iron and steel articles and certain other commodities 
described, ‘‘in lots of not less than 100 or more than 250 tons of 2,0) 
pounds’’ between various ports and points on the Great Lakes and 
between such ports and points, on the one hand, and New York Harbor 
and certain intermediate ports and points, on the other hand. The Com. 
mission justified the limitation as to cargo capacities by reference to the 
Supreme Court decision in Crescent City Express Lines v. United States, 
320 U. 8. 401, and held that Section 309(g), providing that no conditions 
or limitations shall restrict the right of the carrier to substitute or add 
contracts within the scope of the permit, or to add to the equipment, 
facilities, or service within the scope of the permit, as the development 
of the business and the demands of the carrier’s patrons shall require 
was inapplicable. The limitation in the permit was found to be a speci- 


fication of the type of vessel and not a restriction forbidding additional 
vessels. 
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Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarder Institute 


Tariff Rules and Maintenance of Rates Higher Than Export 
Rates Unjust and Unreasonable on Shipments Not Exported in 
Compliance With Export Rules Because of War Conditions 


In two recent decisions the I. C. C., Division 2, has affirmed the 
principle that tariff rules that may be reasonable under ordinary cir- 
cumstances may become unreasonable because of the occurrence of events 
and resulting conditions unforeseen when the rules were formulated. 
The decisions were rendered in complaint proceedings No. 29277, Gulf 
Carloading Company, Inc. v. Baltimore & Ohio R. R. Co. et al., and No. 
29387, General Carloading Co., Inc. v. Baltimore & Ohio R. R. Co. et al., 
and are dated, respectively, September 19 and September 17, 1946. 

Complainants, freight forwarding companies, shipped consolidated 
earloads of miscellaneous commodities during the war years over the 
lines of defendant rail carriers to ports (New Orleans and Mobile) for 
export. Due to the war, conditions at the ports were such that, through 
no fault of complainants, the applicable export rules were not complied 
with in all instances, though the shipments, with minor exceptions, were 
eventually exported. 

The Commission found that, with certain exceptions where the ex- 
port rules were found to have been complied with, the domestic rates 
were applicable, but that the export tariff rules and the maintenance 
of rates higher than the contemporaneous export rates on these shipments 
was unjust and unreasonable. Reparation was awarded, and waiver of 
collection of undercharges on certain of the shipments was authorized. 





Rail Freight Commodity Statistics—Reporting of Forwarder 
Traffic to Be Expanded 


The I. C. C., Division 1, by an order dated September 24, 1946, has 
revised the requirements for reporting commodity statistics by Class I 
and Class II railroads. The list of commodities has been divided into 
seven groups. Forwarder Traffic (C.L.) has been assigned Class 950, 
and constitutes Group VI of the listed commodities. This class is de- 
scribed as follows: 


**(n) Class 950. ‘Forwarder Traffic (C.L.)’ includes freight 
traffic in carloads shipped by or consigned to any forwarder holding 
a certificate under Part IV of the Interstate Commerce Act.’’ 


At the present time the rail carriers report forwarder traffic as a 
footnote against commodity Class 701 ‘‘Manufacturers and Miscellan- 
eous N. O. S.’’ and the statistics appear in the Commission’s summaries 
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as Commodity 701-A. The Commission’s order of December 14, 1938 
provides that the forwarder traffic reported may be restricted to the 
principal forwarding companies originating in the aggregate not leg 
than approximately 80 percent of such traffic handled on respondent 
line. This means that under the present system the reported figures are 
not necessarily complete, and the new order, which becomes effectiye 
January 1, 1946, will insure that in the future the rail reports will re. 
flect all forwarder traffic handled by the railroads in carload lots. 





Ownership of Stock in Freight Forwarders—Ex Parte No. 155 


A notice to respondents in the above-entitled proceeding issued by 
the Secretary of the Commission on September 30, 1946, requires those 
respondents who have not already done so to notify the Commission on or 
before November 4, 1946, whether there has been any change in their 
earrier-forwarder relations since the Commission’s proposed report in 
this proceeding which was served on March 10, 1944. 

The notice recites that in the proposed report in this proceeding the 
Bureau of Water Carriers and Freight Forwarders recommended that 
the Commission find that certain respondents hold stock in freight for. 
warders in violation of the provisions of Section 411(c). 

Section 411(¢) prohibits any director, officer, employee, or agent of 
a common carrier subject to Part I, II or III of the Act from owning, 
controlling, or holding any stock in any freight forwarder in his ow 
personal pecuniary interest. The Commission recommended, in its 58th 
Annual Report to Congress, that this section be amended so as to permit 
such ownership or control upon authorization by order of the Commis- 
sion upon due showing that neither public nor private interests will be 
adversely affected thereby. A provision in accordance with the Con- 
mission’s recommendations was included in Bill S. 1291, and the Com- 
mission endorsed such bill in its 59th Annual Report to Congress. The 
Senate has taken no action on this bill. 





Freight Forwarding and Other Indirect Services by Air 


The Civil Aeronautics Board has issued an order, dated September 
26, 1946, instituting an investigation into all matters relating to and 
concerning services of air carriers indirectly engaged in the air trans 
portation of property. Railway Express Agency, Inc., is made a party 
to the proceeding, Docket No. 2540, and there is consolidated with this 
investigation proceeding Docket No. 681 et al., Freight Forwarder Case. 
This latter case consists of applications for certificates of public con- 
venience and necessity, or for exemptions, or both, under the Civil 
Aeronautics Act, filed by a large number of freight forwarders. 

Among the things listed by the order as properly coming within 
the scope of the inquiry are: questions concerning the exemption order 
by which Railway Express Agency, Inc., is temporarily exempted from 
the provisions of the Act requiring a certificate; and extent to which 
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there is or may be a general need for air freight forwarder, air cargo 
forwarder, air express forwarder, or other similar indirect air carrier 
services; the extent to which the facilities of various types of surface 
carriers may or should be utilized by such indirect air carriers, ete. 

A prehearing conference was held in Docket No. 681 on August 13, 
1946, before Examiner J. Earl Cox of the C. A. B., and an examiner’s 
report of that conference was served on August 30, 1946. 





Freight Forwarders—Motor Common Carriers, Agreements— 
Docket 29493 


In addition to the hearings listed at page 943 of the September issue 
of THE JouURNAL, the Commission has scheduled a hearing in the above 
described docket to be held on October 29, 1946, at Washington, D. C. 
The Chicago hearing, scheduled to be held on that date, has been post- 
poned to November 19, 1946. 

The Commission issued a notice on August 29, 1946, announcing that 
information regarding forwarder-motor carrier divisions furnished by 
the freight forwarders in response to the Commission’s order of June 
7, 1946, would be made available for examination by interested parties 
at the Commission’s offices in Washington, D. C. An order accompanied 
the notice and directed that such information be made available pro- 
vided that requests were addressed to the Secretary of the Commission 
not later than October 1, 1946. 





Freight Forwarder Permit Granted—Late Filing Held No Bar 


The Commission, Division 4, has issued a permit to Motor Rail Com- 
pany by order dated August 29, 1946 in Docket FF-156. Applicant 
was authorized to forward general commodities between New York, 
N. Y. and specified counties in New York, New Jersey, Pennsylvania, 
Maryland and the District of Columbia. 

This applicant did not file an application within the time specified 
by Section 410 of the Act, and the Report points out that operations 
conducted since the expiration of such time limit have been unauthor- 
ied. It is pointed out, however, that unlawful operations are no bar 
to the granting of a permit, and the Division bases its finding of con- 
formity with the permit requirements upon applicant’s successful record 
of operations and showing of sufficient facilities and adequate personnel. 





Recent Court Decisions 


By Warren H. WAGNER 


Warehouseman agent for shipper and not for carrier. 





Interstate Commerce Commission v. Harvey D. Jones, doing business 
as Jones Truck Line, et al. 


In Civil No. 1692, on May 14, 1946, the United States District Court 
for the Northern District of Oklahoma, the question was whether the 
warehouseman was agent for the shipper or the carrier in the determina. 
tion of compensation he was to receive for services rendered. 

Certain defendants are common carriers by motor vehicle serving 
Tulsa, Okla., by virtue of certificates issued by the Interstate Commerce 
Commission, the plaintiff. The remaining defendants are operators of 
warehouses in Tulsa. All the motor carriers are parties to tariffs filed 
with the Commission which permit them to refund to shippers who elect 
to deliver their goods to the docks of the carriers the sum of 5 cents 
per 100 pounds. All defendants admit that the warehousemen have 
delivered shipments from their warehouses to the carriers’ docks for 
which services the warehousemen have collected from the carriers at 


the rate of 10 cents per 100 pounds. Quoting from the findings of 
fact : 

























































‘*Defendants maintain that such local cartage services are per- 
formed pursuant to either oral or written contracts, the legal effect 
of which is to make the warehousemen the agents of the line-haul 
motor carriers; that, in making the deliveries of freight from their 
warehouses to the docks of the motor carriers, the warehousemen 
(who are licensed local draymen both by the Corporation Commis- 
sion of Oklahoma and the City of Tulsa) are not shippers, nor aet- 
ing at that particular moment for and on behalf of the owners of 
the goods; that the (allowance) tariff provision has no application, 
and there is nothing illegal in the practice. .. . 

‘‘When the merchandise reaches the warehouse, the warehouse- 
man has instructions from the owner as to the final destination. The 
carrier is not advised as to when the freight will be delivered to its 
dock by the warehouse trucks; the warehouseman does not receive 
instructions from the carrier, but delivers the freight at his (the 
warehouseman’s) convenience; the carrier has no opportunity to 
make an election as to whether it will use the facilities of the ware- 
houseman. ‘ 

‘‘The motor carrier deals only with the warehouseman—not 
with the actual owner of the goods. In many instances the freight 
charges are paid by the warehouse. Such advances are refunded 
by the owner of the goods. It is true that the owner of the goods 
receives no part of the ten-cent allowance. Most of the freight is 
received by the warehouseman without specific routing instructions 
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from the owner. The warehouseman therefore is able to decide as 
to which of two motor carriers serving the destination point will be 
given the freight. The evidence discloses that some motor carriers 
serving Tulsa do not pay the ten cents demanded by the warehouse- 
men. It is clear that, in such cases, a motor carrier paying the 
warehouse ten cents will get the traffic in preference to one who 
P limits the allowances to five cents as provided in the tariffs. The 
wsiness evil of such a practice is obvious. The evidence further clearly 
discloses that certain motor carriers serving the City of Tulsa in 
competition with those named as defendants herein, were forced to 
: Court P ? ; 
rer the pay ten cents to the warehousemen in order to acquire their part of 
ming. the business. ; . 
‘“‘Some of the line-haul motor carriers named herein as de- 


serving fendants, and others, from time to time employ local draymen other 


nmeree than warehousemen to supplement their own pickup facilities. 
tors of Such draymen do not control traffic, and the fact that they are com- 
fs filed pensated for their services at the rate of ten cents per 100 pounds is 
10 eleet without legal significance.’’ 


— Quoting from the conclusions of law: 
1 have 


ks for ‘‘The warehousemen act in the capacity of agents for the own- 
ers at ers of the goods in preparing the freight for further movement in 
ngs of interstate commerce, making out the bills of lading, paying the 

freight charges, and otherwise handling goods in the owner’s in- 

terest and at his direction. I do not attach a great deal of signifi- 
"e per eance to the question of whether the warehouseman has definite in- 
effect structions from the owner as to the routing of the freight. Under 
e-haul the facts, it seems clear to me that the warehouseman is the agent 
| their of the shipper. When the warehouseman receives more than the 
semen tariff allowance, he does so as agent for the owner, and is in viola- 
maar tion of the statute just as would be the owner himself if the latter 
or act- collected in excess of the five-cent tariff allowance. This is true 
ers of even though the owner does not receive any part of the drayage 
‘ation, allowance. 

“*T go one step further. Under the circumstances disclosed here, 
the warehousemen are shippers of the goods moving out of their 
warehouses, within the purview of the aforesaid tariff provisions, and 
in contemplation of law. Since the warehousemen are shippers, 
they may lawfully be allowed for delivering freight from their 
warehouses to the terminals of the motor carriers only the five cents 
per 100 pounds provided in the tariffs. 

‘The contracts, either verbal or written, entered into in an 
effort to change the status of the warehousemen from that of ship- 
; pers or consignors of freight to that of agents for the line-haul 
reight motor carriers were obvious subterfuges employed for the express 
inded purpose of circumventing the provisions of the tariff, in violation 
goods of Title 49, Section 317(b) and 322(c), U. S. Code. Such practices 


_ have resulted in repeated discriminations and in unfair and de- 
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structive competitive conditions such as the Interstate Commery 
Act expressly forbids. 

**The plaintiff is entitled to injunctive relief as prayed for jp 
the several complaints. ”’ 





Point not raised before Commission is not properly before Court—Whether sale of 
motor carrier rights is consistent with public interest is for Commission to de. 
termine, not the Court—lInterruptions in operations does not automatically 
revoke certificate. 


General Transportation Co. v. United States, 65 Fed. Supp. 981. 


The District Court for the District of Massachusetts, a three judge 
court, declined to enjoin an order of the Commission approving the pur 
chase of operating rights of Clarence L. Hardy, who had discontinued 
operation, by Beacon Fast Freight Company, on petition of General 
Transportation Company, an intervener before the Commission. Quot- 
ing the syllabus: 


‘‘A point, not made before Interstate Commerce Commission 
by protestants in proceedings on application for approval of ap- 
plicants’ contract to purchase operating rights of holder of certif- 
cate of public convenience and necessity for operation as common 
carrier by motor vehicles, is not properly before District Court 
for consideration in protestants’ subsequent suit to set aside con- 
mission’s order approving purchase. 

‘*In action to set aside Interstate Commerce Commission’s or. 
der, District Court, though not strictly speaking an appellate court, 
must exercise appellate functions, and hence should apply general 
principles applicable on review. 

‘“Whether consummation of proposed sale of operating rights 
of holder of certificate of public convenience and necessity for op- 
eration as common carrier by motor vehicles would be inconsistent 
with public interest is question for determination by Interstate 
Commerce Commission in exercise of its expert administrative dis- 
cretion, not by District Court in action to set aside commission’ 
order approving sale. 

‘*Whether Interstate Commerce Commission’s finding, sup- 
ported by evidence, that proposed purchase of operating rights of 
holder of certificate of public convenience and necessity for oper- 
ation as motor carrier would be consistent with public interest, 
was erroneous, will not be considered by District Court in action to 
set aside commission’s order approving purchase, in absence of 
showing that commission overstepped any express statutory limit 
on its discretion in determining such question. 

‘“‘The provision of Motor Carrier Act, requiring continuity 
of operation after June 1, 1935, to entitle motor carrier to certificate 
of public convenience and necessity as matter of right, has n0 
bearing on life span of such a certificate, but such matter is covered 
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mmeree by statute declaring certificate in effect until suspended or termi- 
nated as therein provided. 

1 for in ‘‘Mere interruption in operations of holder of certificate of 
public convenience and necessity for operation as motor carrier does 
not automatically revoke certificate, which remains in effect until 
revoked by Interstate Commerce Commission either on holder’s ap- 

: po plication, others’ complaint, or its own initiative, after notice and 

matically hearing as required by statute. 

‘Mere possession of certificate of public convenience and neces- 
sity for operation as motor carrier constitutes holder thereof a 
‘motor carrier’ within Interstate Commerce Act, without perform- 

e Judge ance of any transportation.”’ 

wow On October 14, 1946, the Supreme Court of the United States, in a 

General per curiam opinion, granted a motion to affirm, and the judgment was 

Quot. affirmed. This sustains the Commission’s report and order of Novem- 
ber 1, 1944, in Docket No. MC-F-2405, Beacon Fast Freight Co., Inc.— 
Purchase—Clarence L. Hardy. In its order of affirmance the Court 

mission simply directed attention to the provisions of Sections 5 (2) (a) ; 203(a) 

of ap- (14), and 212(a) of the Interstate Commerce Act, as amended. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mas. 
achusetts. 


Baltimore Chapter 


Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland, 
Dinner Meetings: Last Monday each month, Lord Baltimore Hotel, 


Chicago Chapter 


J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Central 
System, 135 East 11th Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. ¢. 
Meets at the call of the Chairman. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


Walter R. Scott, President, Executive Vice President, Kansas City 
Board of Trade, 1419 Board of Trade Building, Kansas City, Missouri. 

Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


N. B.: Members within each of the several districts may at their own expense witn 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Ninth District Chapter 


S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 
Hamline Ave., St. Paul 4, Minn. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 


Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
Koppers Bldg., Pittsburgh, Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


J. B. Costello, Chairman, General Traffic Manager, Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





Colonel John F. Laboon Tells of Experiences in European Theatre 


Pittsburgh Chapter members were privileged to listen to Colonel 
John F. Laboon, Chairman of the Board of Allegheny County Sanitary 
Authority tell some of his experiences during World War II at its meet- 
ing on September 30th. Colonel Laboon’s activities included : 

Officer-in-Charge of the Division of Public Works and Utilities 

(a) Sicily—Headquarters at Palermo. 
(b) Italy, behind the lines—Headquarters at Naples. 

Military Governor of Foggia, Province of Pescara and Leghorn 
(Livorno). 

Assigned to the duties of City Engineer of Vienna and entire pro- 
vinee. 





New Officers Elected by Chicago Chapter 


At the Chapter meeting on September 5th, the following were elected 
officers of the Chicago Regional Chapter: 

General Chairman: J. L. Sheppard, Assistant Vice-President, Tli- 
nois Central System, 135 East 11th Place, Chicago, Illinois. 

Vice-Chairman: Lee J. Quasey, National Livestock Marketing As- 
sociation, 160 North LaSalle Street, Chicago, Illinois. 
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Secretary-Treasurer: Carl A. Walberg, Cities Service Oil Company. 
919 North Michigan Avenue, Chicago, Illinois. ; 

Directors: C. R. Hillyer, Attorney-at-Law, 135 South LaSalle gt. 
Chicago, Illinois; P. F. Gault, Commerce Counsel, Chicago and Nort 
Western System, 400 West Madison Street, Chicago, Illinois; A, # 
Schwietert, Traffic Director, Chicago Association of Commerce, 1 North 
LaSalle Street, Chicago, Illinois. 

‘‘The Crosser Bill, H. R. 1362, and Its Effect on the Railroads ang 
the Public,’’ was discussed by Mr. John Williamson, Director of Persgop. 
nel, Chicago, Burlington & Quincy Railroad. Members and guests wer 
very much interested in the discussion of this very important legislation, 
































The Highlights of the 17th Annual Meeting Presented by Mr. Erle J. Zoll, jr, 
at October Meeting of Chicago Chapter 








Mr. Erle J. Zoll, Jr., Commerce Attorney, Illinois Central System, 
who led the discussion on The Childe Case at 17th Annual Meeting was 
the speaker at the Chicago Chapter luncheon on Friday, October 11th, 













Mr. E. B. Hoskins Addresses Baltimore Chapter on “Viewpoint of 
Carriers Towards Practitioners.” 


The Baltimore Chapter met on September 27, 1946, in the Assem- 
bly Room of the Association of Commerce Building. Mr. E. B. Hoskins, 
of Philadelphia, Pennsylvania, Assistant General Freight Agent for 
the Pennsylvania Railroad, addressed the group on the ‘‘ Viewpoint of 
the Carriers Towards Practitioners,’’ after which there were questions 
and a general discussion. Mr. Hoskins pointed out the advantages an 
Industrial Traffic Manager equipped with a practitioner’s knowledge had 
in working with the carriers to see that proper rate relationships for 
his commodities and locality were maintained, in being able more readily 
to recognize any changes that would affect his interests, and in assisting 
the Interstate Commerce Commission in the discharge of its duty by 
competently representing his company before them. 

Following this, recommendations were formulated for Chairman A. 
M. Bastress to present during the Annual Convention in New York to 
the joint meeting of the Regional Chairmen and the Executive Committee 
to decide upon ways of assisting the Regional Chapters in better per- 
forming their function. 

The evening closed with a short business meeting at which it was 
voted to hold regular dinner meetings at the Lord Baltimore Hotel on 
the last Monday of each month. 










































































Joint Meeting of Regional Chapters and Members 
of Executive Committee 


The first meeting of the Special Committee of Regional Chapters 
was held at the Hotel Commodore, New York City, October 4, 1946. 
Aiso present were the President and the Executive Secretary of the 
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Association, and representatives of the following Regional Chapters: 
Boston (District No. 1), Baltimore, Chicago, District of Columbia, 
Ninth District (Minneapolis), New York (Metropolitan), and Pitts- 
burgh. The inactive St. Louis chapter was represented by Mr. Wm. E. 
Rosenbaum. The Detroit, Kansas City, Los Angeles, Philadelphia and 
San Francisco chapters were not represented. 

Those present gave a rather full description of the meetings the 
yarious chapters have—kind of topics discussed, whether the meetings 
take the form of talks or discussions, whether or not speakers are drawn 
from the membership, the frequency of meetings, the time of meetings, 
ete. 

It was the view of those present that the Regional Chapters can 
and should more actively reflect the views of their members on questions 
of national interest. It was felt that the optimum utility of the Chap- 
ters as responsible groups was not being realized, that on some matters 
the views and recommendations of the members of local chapters could 
be communicated as the view of the chapter to the National Association, 
that on some matters the Association ought to seek out the views and 
recommendations of the various Regional Chapters themselves. 

The Executive Secretary of the Association particularly desires the 
various chapters to keep the Association currently informed as to the 
activities of the chapters, including primarily the meetings of the chap- 
ters. It was the consensus of those present that each chapter should 
make a special effort to do this, either through the chapter’s secretary 
or program chairman. Reports of meetings should include information 
about attendance, guests, the speaker, as well as a transcript or summary 
of the speaker’s talk. 

Those present all felt that some and probably all of the Regional 
Chapters would stand to benefit greatly from suggestions from the As- 
sociation as to possible subjects for discussion at chapter meetings. It 
was thought that periodic synopses of such subjects might be prepared 
and sent the various chapters. The new Special Committee of Regional 
Chapters will undertake this work. 


ERE J. Zou, JR. 








Jacob Aks, (A) 211 Broadway, Monti- 
cello, New York. 
Edward M. 


Alfano, (B) Senperen 
Consultant, General Motors Bldg., New 
York 19, N. Y. 


A. Stephen Bastiaans, (B) T. 
Edwal Laboratories, Inc., 
Federal St., Chicago 5, IIl. 


Martin A. Beatty, (A) 67 West Third 
Street, Winona, Minnesota. 


Israel Bernstein, (A) 119 Exchange St, 
Portland 3, Maine. 


Sidney W. Blackman, (A) Warren Na- 
tional Bank Bldg., Warren, Pa. 


Francis L. Brown, (A) N. Y. C. System, 
466 Lexington Ave., New York 17, N. Y. 


Willis C. Bullard, (A) 2103-13 Dime 
Building, Detroit 26, Mich. 


Louis Cohen, (A) 49 South Oak St., (P. 
O. Box 112), Mount Carmel, Pa. 


James M. Conlon, (B) Secretary-Treas- 
urer, Motor Transport Revision Bu- 
reau, Inc., 407 South Dearborn St., 
(Rm. 1100), Chicago 5, IIl. 


Leo Daniels, (A) 514 Grant Bldg., Pitts- 
burgh 19, Pa. 


Anthony James Dimino, (A) T. M., 
Sears, Roebuck & Co., 360 West 3ist 
St., New York 1, N. Y. 


Maurice D. Dyer, (A) 1016 W. Wash- 
ington St., Oklahoma City 4, Okla. 
Samuel James Ervin, Jr., (A) Ervin 

Building, Morganton, N. C. 
Harold W. Fehrenkamp, Esq., (A) 728 
Delaware St., Kansas City 6, Mo. 
John W. Frame, (B) 414 North Third 
St., Harrisburg, Pa. 

John Graham, (A) 18332 Van Dyke Ave., 
Detroit 10, Mich. 

Leon S. Hirsh, (A) 188 W. Randolph St., 
Chicago 1, ill. 

Edgar M. Hymans, (A) T. M., The King 
Bros. Co., 702 Schmidt Bldg., Cincin- 
nati 2, Ohio. 


Loyal G. Kaplan, (A) 200 Service Life 
Bldg., Omaha 2, Neb. 


M., The 
732 South 


List of New Members* 


* Elected to membership September, 1946. 
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J. Alexander Lane, (A) 82 Devonshire 

St., Boston 9, Mass. 

R. L. Lange, (A) 1029- 7 ie Nelson 
Bldg., Birmingham 3, 

— I. McAlister, (A) Py South Main 

, Washington, Pa. 

wale T. Margetts, yr (A) 40 Wall St, 
New York 5, N. 

Arvid . Mattson, pi G.F.A,C RI 
& P. Ry. Co., 1200 Fidelity Bldg, Kan. 
sas City 6, Mo. 

Irving H. Mezger, (A) 20 Central Say. 
ings Bank Bldg., Baltimore 2, Md. 

John M. Miller, (B) Motor Transport 


Publishing Co., 1424 16th St., N. W, 
Washington, D. C. 


Paul V. Miller, (A) 1740 Broad Street 
Station Bldg., Philadelphia 4, Pa. 

R. Leroy Miller, (A) 705 Main St, 
Trenton, Missouri. 

Ballinger Mills, Jr., (A) 801 Union Sta 
tion Bldg., Galveston, Texas. 

Mario J. Pieroni, (A) 523 Johnson Bldg, 
Muncie, Ind. 

Samuel Portnoy, (B) T. M. 
Standard Bag Corp., 
New York 17, N. Y. 

H. H. Richardson, (A) Washington Bank 
Bldg., Bogalusa, La 

W. L. Richardson, (B) Vice President 
Traffic, Quanah, Acme & Pacific Ry. 
Co., Quanah, Texas. 

John R. Ross, (A) Sweetland Bldg., Car- 
son City, Nevada. 

George E. Seitter, (B) Dist. T. M., Com 
Products Refining Co., 1101 Board of 
Trade Bldg., Kansas City 6, Mo. 

Edmund A. Senghas, (B) Traffic Dept. 
National Biscuit Co. (P. O. Box 3, 
Station O, New York, N. Y. 

J. J. Shefsick, (B) T. M., Walworth Com- 
pany, Huff Avenue, Greensburg, Pa. 

Ralph E. Shultz, (B) T. M., Basic Re 
fractories, Inc., 845 Hanna Bldg., Cleve- 
land 15, Ohio. 

Phineas Stevens, (A) 623-25 Standard 
Bldg., Jackson, Miss. 

George Triedman, (A) 32 Westminster 
Street, Providence 3, R. I 


, Brooklyn 
521 Fifth Ave, 
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REINSTATED TO MEMBERSHIP (1945-46) 


John P. Roemer, (A) 411 East Mason 
Street, Milwaukee, Wisconsin. 


REINSTATED TO MEMBERSHIP (1946-47) 


M. J. Barron, (A) G. T. M., Ekco Prod- 
ucts Co., 1949 North Cicero Ave., 
Chicago 39, Ill. 

Samuel F. Dickenson, (B) 1223 Vermont 
Avenue, N. W., Washington 5, D. C. 

E. E. Dullahan, (B) T. M., Chamber of 
Commerce, Houston, Texas. 

Benjamin A. Everett, (B) A. G. F. A, 
A. T. & S. F. Ry., 614 Fairfax Bldg., 
Kansas City 6, Mo. 

Bernard L. Glover, (A) 910 Rialto Bldg., 
Kansas City 6, Mo. 

John M. Gregory, (A) 363 State Build- 
ing, San Francisco 2, California. 


Ernest D. Grinnell, (B) G. T. M. Gay- 
lord Container Corp., 111 North 4th 
St., St. Louis, Mo. 

Harry V. McChesney, Jr., (A) 710-11 
McClure Building, Frankfort, Ken- 
tucky. 


James C. McGohan, (B) F. T. M., Bal- 
timore & Ohio Railroad, Baltimore 
& Ohio Bldg., Baltimore, Md. 

Henry R. Van Maren, (B), T. M., U. S. 
Rubber Company, Gillette Tire Plant, 
Eau Claire, Wisconsin. 

Clinton H. Vescelius, (B) A. T. M., Bin- 
ney & Smith Co., 41 East 42nd St., 
New York 17, N. Y. 


MEMBERSHIP RESUMED—FORMERLY IN MILITARY SERVICE 


Robert N. Burchmore, (A) 2106 Field 
Building, Chicago 3, Illinois. 

Reuben C. Crimm, (A) Southern Motor 
Carriers Rate Conference, 873 Spring 
St. N. W., Atlanta, Ga. 

Claude N. Knox, (B) Gen’l. Mgr., Mur- 
ray Motor Transport, 3200 5th Ave- 

nue, South, Birmingham 5, Alabama. 

Frederick H. Korth, (A) Sinclair Bldg., 
Ft. Worth, Texas. 

Dan R. Schwartz, (A) 712-15 Profes- 
sional Building, Jacksonville, Florida. 


Merrill Shepard, (A) Pope & Ballard, 
120 South LaSalle Street, Chicago 3, 
Illinois. 

Lewis B. Thornton, (B) 138-25 Union 
Turnpike, Flushing, L. I., N. Y. 

John R. Turney, Jr., (A) 1001 15th St., 
N. W., Washington 5, D. C. 

George O. Wilson, (A) 1108 Magnolia 
Building, Dallas, Texas. 

John C. Wisener, Jr., (B) Highway Ex- 
press Lines, Inc., 236 North 23rd St., 
Philadelphia 3, Pa. 





Members of Association Are Requested to Express 
Views on Proposed Report to The House Committee 
In Response to The So-Called Lea Resolution 


The Practitioners’ Association has been invited by Hon. Clarence 
F. Lea, Chairman of the Committee on Interstate and Foreign Com. 
merce of the House of Representatives, to furnish a statement in eon. 
nection with the National Transportation Survey being made pursuant 
to a resolution which he introduced some time ago. He said: 


‘We feel that information and opinions which you could fur. 
nish on the various transportation problems would be of value to 
the committee in its study.”’ 


In response to this request, a special committee of which Mr. August 
G. Gutheim is chairman, was promptly appointed by Mr. Horace L, 
Walker, who was then president of the association. The committee has 
made its report, dated October 23, 1946, to the new president, Mr. R. 
Granville Curry, who after consultation with the Executive Committee, 
believes that this is a matter of such great importance that the report 
should be submitted to the membership. 

Time however, is limited, and members are, therefore, requested 
to communicate with Mrs. Sarah F. McDonough, Executive Secretary 
of the Association, 2218 I. C. C. Building, Washington 25, D. C., within 
10 days after receiving this copy of the JourRNAL with an expression of 
their views for or against any portion of the report for consideration 
prior to its submission to Chairman Lea. 

The report is set forth below. Its preparation was a difficult task 
unselfishly undertaken by an able and representative committee. 


October 23, 1946. 
REPORT 


Explanatory Statement 


The Association of Interstate Commerce Commission Practitioners 
embraces in its membership representatives who are lawyers and non- 
lawyers, of all parties who have an interest in the regulation of inter- 
state commerce,—the carriers by rail, highway, water, and pipe line, 
the freight forwarders, and the shipping public. This diversification of 
membership in the Association is found also in your special committee. 
Also embraced in the membership is a fair sprinkling of members of the 
staffs of the various state regulating bodies. 

With respect to many of the subjects concerning which the House 
Committee seeks an expression of opinion, the views of the different 
groups of members in the Association are highly diverse, and further- 
more, diverse views are by no means uncommon within the membership 
of each of the individual groups. Many of the members have heretofore, 
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as representatives of various interested parties, submitted to the House 
Committee statements of their views and of the views of their clients 
with respect to the House Committee circular. 

Your special committee therefore feels that the Association in re- 
sponding to the House Committee, is in the position of one of those re- 
spondents respecting which the statement of the House Committee says 
that,—‘‘no one need discuss all these subjects.’’ It is on this basis that 
your special committee makes its report as follows: 


I. NATIONAL TRANSPORTATION PoLicy 


The existing declaration of national transportation policy seems 
generally sound and adequate. It represents the gradual crystallization 
of policy which has developed over a long period of years. That de- 
velopment will be disclosed by a reading of the following decisions of 
the Supreme Court of the United States particularly at the points noted: 


New York Central 8. Corp. v. United States, 287 U. S. 12, 24-25. 
McLean Trucking Co. v. United States, 321 U. S. 67, 80-84. 
Eastern-Central M. C. Asso. v. United States, 321 U. S. 194, 205-206. 


In its present status, the National Transportation Policy provides 
for coordination as between the various facilities of transportation with- 
out naming a Coordinator. But it would seem that a Coordinator need 
not be named, for the language of the declaration implies that the In- 
terstate Commerce Commission should act as Coordinator. This seems 
to be in accordance with the ultimate view of the Supreme Court in the 
cases cited above, especially the Eastern-Central Association case. at pp. 
205-206. The Commission should, in our opinion, staff itself accordingly 
to undertake more actively as the years go on, its duty as Coordinator. 
In carrying out this duty as a Coordinator it is understood that the 
Commission must at all times abide by the requirement of the National 
Transportation Policy to preserve the inherent advantages of each in- 
dividual mode of transportation. 

The overwhelming majority of the members of this Association 
believe in private ownership and operation of carriers engaged in in- 
terstate commerce, and that such carriers should engage in service in 
interstate commerce without unjust discrimination in either service or 
rates. The membership also believes, we feel, that rates should be such as 
should compensate the carriers, not merely in niggardly fashion, but 
fairly, for the services which they perform, and to such an extent as 
will assure their financial credit and thus enable them to continue sat- 
isfactory service to whatever extent required in the future. 

The National Transportation Policy should be complete in and of 
itself. For this reason consideration might well be given to the elimi- 
nation of various declarations of policy scattered through the Interstate 
Commerce Act and elsewhere. Instances are Sections 15(a) (2), 216(i), 
807(f) and 406(d) of the Interstate Commerce Act; also the Hoch- 
Smith Resolution, 49 U. 8. Code 55. 
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II. REGULATION 


The membership of the Association quite generally, but not unap. 
imously, favors regulation through the medium of one regulating body 
and believes out of long association with its work, that that body should 
be the Interstate Commerce Commission. But while the membership 
recognizes the desirability of regulation of all agencies and facilities of 
commerce by one and the same administrative body, there exists als 
the view that if any one agency of commerce would prefer separate 
regulation by some other administrative body, it should not be precluded 
by statute from the enjoyment of that preference. 

There is general recognition in our membership that evil is the 
likely result of any combination of regulation and promotion and of 
the competition between regulated and non-regulated facilities of inter. 
state commerce. 

The membership also believes that interstate commerce, being 
thoroughly regulated as it is, should not be subject to further regulation 
under the Anti-trust Act. It is recognized that in the event that Con. 
gress should concur in this view, its concurrence should be conditioned 
in such manner as would avoid coercion as between carriers in their 
relationships with respect to rates or otherwise. 

Probably nothing would so enhance the position of the Interstate 
Commerce Commission before the public as expedition of its procedure. 
There has long been criticism of the Commission for undue delay in the 
progress of important matters through the Commission, and in ultimate 
decision by the Commission. This is not to infer that the Commission 
should abandon or limit its careful consideration of issues which come 
before it for determination, but it should eliminate all unnecessary de- 
lay in reaching its conclusions. 

In this latter connection we believe that the Commission is at times 
embarrassed by the activity of other government agencies and depart- 
ments who come before it in the capacity of interveners, but really rep- 
resenting special interests. The Commission’s prestige as a regulatory 
body should be maintained and should be recognized by all parties in- 
terested, including other government agencies and departments. To 
whatever extent government agencies and departments appear before 
the Commission in formal proceedings, they should be required, as are 
all other interveners, to state their position, definitely, in accordance 
with the Commission’s Rules of Practice. 


III. Finance 


If the National Transportation Policy is observed, it would seem 
that a satisfactory credit standing on the part of the carriers would 
naturally follow, save perhaps as respects the purely sub-marginal car- 
riers. 

The proportion of the different classes of securities which should be 
issued to finance the carriers is a subject that will probably take care of 
itself as the carriers’ credit standing improves. The experience of 
recent years has shown that when surplus earnings so permit, carriers 


will not hesitate to reduce outstanding debt with its resultant fixed 
charges. 
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Bankruptcy procedures under Section 77 have been effective in 
revising and reducing capital structures, but have produced great dis- 
satisfaction because of delay in procedure, expense, and alleged unfair- 
ness to junior security holders. Where it could be used, procedure un- 
der the so-called McLaughlin Act, Ch. XV of the Bankruptcy Act, ap- 
pears to have been more satisfactory. It also seems probable that pro- 
eedure under legislation such as the so-called Mahaffie Bill as originally 
recommended by the Commission to Congress, would work a great ad- 
vance over Section 77 procedure. 


IV. Common OWNERSHIP AND INTEGRATION 


Consolidation of carriers has already proceeded to the point where 
the rail mileage remaining outside the important systems is relatively 
small. It would seem that the existing statute is sufficient to enable 
further consolidation and merger of rail carriers and that the public 
interest therein could be adequately protected by the Commission acting 
under such legislation. 

There has in recent years been a pronounced tendency toward con- 
solidation and merger of motor carriers. As the statutory provisions 
governing such consolidations and mergers are substantially those under 
which such activities of rail carriers are regulated, the views already 
expressed respecting the latter are apt as respects motor carriers. 


V. TAXATION 


No member of the Association would disagree with the proposition 
that all facilities of interstate commerce should be fairly treated in the 
matter of taxation and that there should be no unjust discrimination as 
between the various facilities. But so far as translating this generality 
into specific recommendations is concerned, the Committee believes 
that the entire subject is too technical and too complicated, is too foreign 
to the activities of the great majority of the Association’s membership, 
and too highly controversial to permit any unanimous expression of 
views on behalf of this Association beyond what is said above. 


VI. FeperaL Alp TO TRANSPORTATION 
VII. INTERSTATE BarRIERS TO COMMERCE 


These subjects are so highly controversial that there would seem to 
be no useful purpose that could be served in any discussion, or recom- 
mendations, concerning them by the Association. 


VIII. THe SuBMARGINAL CARRIER 


It would seem to be sound to say that in a~general way all 
carriers should be supported by those who are served thereby. This 
might possibly result in some hardship in the case of submarginal car- 
ners. Nevertheless, the only alternative, in view of the statutory history 
of the past twenty-five years, would seem: to be through the medium of 
subsidies paid for out of taxes. The Association is loath to recommend 
that any policy of this sort should be adopted, and believes the better 
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policy would be to allow the position of the submarginal carriers to be 
gradually determined through the process of consolidation, merger, and 
abandonment, subject, in all cases, to the judgment of the Commission, 


IX. MIsceLLANEOUS PROBLEMS 


To the extent that there is involved in the miscellaneous problems 
the subject of modernization programs for the different agencies of 
transportation, the Association recommends that these various agencies 
should be permitted, and, indeed, expected, to consolidate their efforts 
in order that by research and otherwise, they may serve the public in. 
dividually and cooperatively at the lowest possible cost consistent with 
adequate service. 


CoNCLUSION 


To summarize, this Association is primarily interested in those mat- 
ters which relate directly and indirectly to efficient, economical, and 
successful regulation of those facilities of transportation which are sub- 
ject to the Interstate Commerce Act. It is axiomatic that the public 
demands, and should have, the best transportation that can be furnished, 
The accomplishment of this requires transportation systems which are 
always financially healthy,—a condition clearly contemplated by the 
National Transportation Policy. The carriers, on the other hand, must 
maintain and operate their properties economically and efficiently and 
while their rates and charges should not, on the whole, be higher than 
are necessary to carry out the congressional policy, they should be at 
such level as will enable the carriers to be ready at all times, and by 
whatever means and methods the foreseeable future demands, to serve 
the public. 


Respectfully submitted, 


Aveust G. GutHetm, Chairman, 
GiLEs Morrow, 

Water McFaruanp, 

RouanpD Rice, 

CueEsTER C. THOMPSON, 


Members of the Special Committee. 








